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With this issue the Cenrrat Law JourNaL 
enters upon the twenty-fourth year of its ex- 
istence. In addition to this reminder it 
might be appropriate to say something by 
way of retrospect of the past and assurances 
for the future. Whether we have rendered a 
real service to our patrons, we will not, in the 
excess of modesty, undertake to say. We 
point with pride, however, to the rapid and 
steady increase in the number of our sub- 
scribers and to the many kind words which 
continually come to us from them. We have 
aimed to make this publication a practical 
law newspaper in the broadesw sense rather 
than a critical review in the philosophical 
sense. Its uninterrupted and continued suc- 
cess convinces us that we have not, in this 
regard at least, mistaken the wants of our 
friends. In the future, as in the past, we 
shall endeavor to keep our readers advised of 
all the important cases decided in the courts 
of this country from time to time and to sup- 
ply them with what are, in effect, briefs on 
questions of live legal interest. With this, 
we extend to our friends thanks for their 
generous support, and a cordial New Year 


greeting. . ay 


The case of Holden v. Hardy, 46 Pac. 
Rep. 756, 1ecently decided by the Supreme 
Court of Utah has attracted wide attention 
because of the universal interest of the sub- 
ject involved. The constitution of Utah con- 
tains an article expressly regulating the rela- 
tions between employers and laborers which 
reads as follows: ‘‘Sec. 6. Eight hours 
shall constitute a day’s work on all works or 
undertakings carried on or aided by the 
State, county or municipal governments ; and 
the legislature shall pass laws to provide 
for the health and safety of employees in 
factories, smelters and mines.’’ The holding 
of the court was that a statute of that State 
providing that ‘‘the period of employment of 
workingmen in all underground mines shall 
be eight hours per day, except in case of 
emergency, where life or property is in im- 
minent danger,’’ and constituting it a misde- 
meanor to employ a person for a longer 





| period per day in such work, is constitu- 








tional. The court besides relying upon the 
constitutional provision above quoted, dis- 
cussed the question before it on general prin- 

ciples of constitutional law, and held that — 

tae statute was not objectionable under any 
provision of the federal constitution. 
decision of the Supreme Court of the United 
States in Soon Hing v. Crowley, 113°U. 8. 
703, is closely in point. In that case, it ap- 
peared that ‘‘an ordinance of the city and 
county of San Francisco prohibited the wash- 
ing and ironing of clothes in public laundries 
and washhouses within certain prescribed 
limits of the city and county from 10 o’clock 
at night until 6.o’clock on the morning of 
the following day; and one Soon Hing was 





firiéd and imprisoned for a violation of it, 


and he petitioned for a writ of habeas corpus 
on the ground that the ordinance was void, 
because it discriminated between the class of 
laborers engaged in the laundry business and 
those engaged in other kinds of business ; 
that it discriminated between laborers beyond 
the designated limits and those within them ; 
that it deprived the petitioner of the right to 
labor, and, as a necessary consequence, of 
the right to acquire property, and that the 
board had no power to pass it. The writ 
was denied by the lower court, and the judg- 
ment was brought before the Supreme Court — 
of the United States, and affirmed by that 
court. Among other things that court said 
in its opinion: ‘“The specific regulations for 
one kind of business, which may be necessary 
for the protection of the public, can never be 
the just ground of complaint because like 
restrictions are not imposed upon other busi- 
ness of a different kind. The discrimina- 
tions which are open to objection are those 
where persons engaged in the same business 
are subject to different restrictions, or are 
held entitled to different privileges under the 
same conditions. Itis only then that the 
discriminations can be said to impair that 
equal right which all can claim in the en- 
forcement of the laws. Soon Hing v. Crow- 
ley, 113 U. S. 703, 5 Sup. Ct. Rep. 730; 
Barbier v. Connolly, 113 U.S. 27,5 Sup. 
Ct. Rep. 357.’’ 





The New York Law Journal makes the 
point that the Utah decision is distinguishable 
“from the Sunday closing laws for barber 
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shops, which have been declared unconstitu- 
tional in several States of the Union, because 
_ there is no apparent reason from which the 
courts could infer that the legislatures acted 
legitimately in discriminating between the 
trade of a barber and that of other trades in 
general. Laws that arbitrarily discriminate 
in favor of or against members of a trade or 
calling, as such, amount substantially to 
_ Class legislation. Especially is this so where, 
as in the barber shop law in New York, arbi- 
trary sub-distinctions were made, allowing 
barbers to practice their trade on Sunday in 
some places, but not in others. On the other 
hand, laws that make special regulations for 
a certain trade, because of its patent peculiar 
circumstances or dangers, are, if reasonable, 
constitutional exercises of police power. See 
also Com. v. Hamilton Mfg. Co., 120 Mass. 
883.’’ 








NOTES OF RECENT DECISIONS. 





Inzunction — Nuisance — Pusiic Users or 
Remepy.—A recent opinion by the Court of 
Civil Appeals of Texas (State v. Patterson, 
87S. W. Rep. 478), is an interesting contri- 
bution to the discussion of the proper scope 
and limitations of the remedy of injunction 
for public benefit. 
the State, through its proper officer, seeks 
the jurisdiction of a court of equity to abate 
by injunction a public nuisance, it must show 
that such nuisance is an injury to the property 
or civil rights of the public at large, which it 
is its duty, as the agent of the public, to pre- 
vent. The particular point decided was that 
the fact that a law against gambling is not 
actually observed or enforced constitutes no 
‘ground for the interposition of a court of 
equity to restrain the keeping of a common 
gambling house. It would seem that this 
decision is sound in principle. 





INSOLVENT CoRPORATIONS—PREFERENCE TO 
Orricers—Assets Aas A Trust Funp.—A new 
case on the controverted question as to how 
far assets of a corporation constitute a trust 
fund for the benefit of creditors, is Childs v. 
N. P. Carlstein Co., 76 Fed. Rep. 86 decided 
by the United States Circuit Court, Eastern 
District of Michigan. The court reviews all 
the authorities on the subject, and comes to 


It was held that where' 


the conclusion that the assets of a corpora- 
tion do not constitute a trust fund for the 
benefit of its creditors in such a sense that 
any disposition thereof to secure an antece- 
dent indedtedness in favor of one or more of 
its officers, though made while the corpora- 
tion is still a going concern, and its officers 
still have hopes of continuing business, may 
be set aside at the instance of creditors, and 
that the fact that one is president of a cor- 
poration is not ground for depriving him of 
the right to enforce securities which he holds 
for the payment of his just claims against the 
company. 





Croat Law—Evivence—PaysicaL Ex- 
HIBITS AND EXPERIMENTS TO EsTABLIsH IDEN- 
t1ITy.—In Johnson v. State, 35 Atl. Rep. 787, 
it was held, among other points, that impres- 
sions of footprints made in a box of sand with 
a boot worn by the prisoner may be exhibited 
by the State to witnesses who had seen cer- 
tain footprints near the body of a murdered 
person, for the purpose of comparison. The 
court considered that it was plainly compe- 
tent for the witnesses who had seen the foot- 
prints to describe them to the jury—their 
dimensions, their shape, their peculiarities. 
For the purpose of such description, a pho- 
tograph or a drawing could have been re- 
ferred to. In the present instance the wit- 
nesses made a comparison of the real foot- 
prints as seen by them with the artificial 
prints made by the boots, which latter were 
undoubtedly genuine. The question was one 
of identity, and in such cases all that a wit- 
ness can do is to express his opinion, and 
such expression of opinion, in this class of 
cases, is plainly admissible. The subject has 
been under judicial consideration on various 
occasions, and the rule as stated has been 
very generally applied. Thus, in Com. v. 
Dorsey, 103 Mass. 412, on atrial for murder, 
the testimony of persons not experts was held 
admissible to the effect that hairs on a club 
appeared to the naked eye to be human hairs, 
and resembled the hair of the deceased. 
Many decisions can be found to the same 
effect. See People v. Gardner, 144 N. Y. 
119, where the New York Court of Appeals 
held that no error was committed by the trial 
judge in directing that the defendant be forci- 
bly compelled to stand up for the purpose of 
identification by a witness for the prosecu- 
tion. 
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Tr1sat—Errect ON VERDICT OF A PERSON 
PERSONATING A JuROR.—The Chicago Legal 
News calls attention to a recent novel case 
decided by the Appellate Court of Illinois— 
Illinois Steel Co. v. Szatenbach. In that case 
William Tracy received a summons to appear 
before Judge Chetlain to serve upon the jury, 
which was given by him to Conroy, who gave 
the summons to Charles Cornell, and was the 
only summons he received. Cornell.appeared, 
personated William Tracy, and'jacted as one 
of the jurors under thatname. His real name 
was Michael Farrell, and he had served three 
terms in prison. These facts came to the 
knowledge of defendant after verdict and 
judgment. It was held that the court below 
should, on motion for a new trial, have set 
the judgment and verdict aside. The appel- 
late court considered that a verdict had not 
been rendered in this case by a jury of twelve 
men. Unknown to the parties, and without 
their consent, eleven jurors alone sat at the 
trial and joined in the verdict. By the fraud- 
ulent conduct of Michael Farrell, the parties 
were deprived upon that occasion of their 
right to a trial by jury. Such right the con- 
stitution of this State guarantees to them, 
and in accordance with such right, and for 
the purpose of maintaining the same, the 
order of the superior court refusing to set 
aside the judgment and award a new trial, is 
reversed. 





Witt — Conpitions In Restraint oF Mar- 
RIAGE.—In Herd v. Catron, 37S. W. Rep. 
550, decided by the Supreme Court of Ten- 
nessee, it was held that a condition in a will 
that, if testator’s widowed daughter marry 
again, the share bequeathed to her shall go 
to her son, is valid, as the rule forbidding 
conditions in general restraint of marriage 
does not extend to second marriages. The 
following is from the opinion of the court: 


The only question involved is, therefore, whether 
this condition, which wasin restraint of a second 
marriage, is void or valid. No question has been the 
subject of more controversy and contrariety of judi- 
cial opinion than that of provisions like this, whether 
they be limitations or conditions in restraint of mar- 
riage. It serves no useful purpose to discuss the dif- 
ferent questions which have arisen in this connection. 
It is laid down asa general proposition by all of the 
authorities that conditions in general restraint of 
marriage are void; but, like all other general proposi- 
tions, this must be understood in reference to its ap- 
plication and toits exceptions. It is only literally 
true when considered without respect to either. One 
of the exceptions recognized by the general current 








of authority, and by the almost universal concur 
rence of modern judicial opinions, is that such a con- 
dition in restraint of marriage does not extend to the 
case ofa second marriage. The principle itself was 
borrowed from the civil law, in which widows, as ob- 
served by Lord Thurlow in the principal case on that 
subject, were excepted from the Novels (Barton v. 
Barton, 2 Vern. 308); and this exception has been 
continued throughout modern English and American 
authorities. Further, on this question, Mr. Beach, in 
his work onthe Law of Wills (section 234), says: 
“The present state of the law as regards conditions in 
restraint of the second marriage of a woman is this: 
that they are exceptions to the general rule that con- 
ditions in restraint of marriage are void, and the an- 
nunciation of that law has been gradual. In the first 
instance, it was confined to the case of the testator 
being the husband of the widow. In the next place 
it was extended to the case of a son making a will in 
favor of his mother. Then came the case of Newton 
v. Marsden, 2 Johns. & H. 356, decided in 1862, in 
which it was held to be a general exception, by 
whomsoever the bequest may have been made. Allen 
v. Jackson, 1 Ch. Div. 399.7 The whole subject will 
be found discussed by Mr. Beach, in sections 233-237; 
in Schouler, Wills, section 603; Story, Eq. Jur., sec- 
tions 276-291; in Pritch. Wills, sections 155-160, and in 
the case of Scott v. Tyler, 2 White & T. Lead. Cas. Eq. 
429.512, and note. 








PAROL EVIDENCE TO ADD A WAR- 
RANTY TO A WRITTEN SALE. 


One of the most delicate questions of evi- 
dence,is whether parol evidence is competent 
to add an oral warranty to a sale evidenced 
by a writing. If it can be done at all, it can 
only be on the familiar theory of completing 
an incomplete agreement, by adding a col- 
lateral undertaking. I have stated this prin- 
ciple! elsewhere as follows: ‘‘Where the in- 
strument does not express the entire agree- 
ment, and does not appear to express the en- 
tire agreement, or there is a collateral agree- 
ment not embraced therein, parol evidence is 
competent to show the omitted part, whether 
contemporaneous or antecedent, if it does 
not conflict with the instrument.’’ And in 
another place: *‘‘As a rule of evidence a writ- 
ten warranty may not be changed or added to 
by parol, and so of a formal written contract 
or formal bill of sale silent on the subject of 
warranty, but not so of a mere receipt for the 
price or an informa] bill of parcels or an in- 
formal or incomplete contract.’’ I have thus 
implied that the incompleteness need not be 
manifest ; that it is enough if completeness is 
not manifest. Some authorities hold the 


1 Browne on Parol Ev., § 50. 
2 Browne on Sales, p. 135. 
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contrary—that ‘‘if it is not apparent from the 
writing itself that something is left out to be 
supplied by extrinsic evidence, parol evidence 
to vary or add to its terms is inadmissible.’”* 
But the rule as I have expressed it is sub- 
stantiated by Greenleaf, who says:* ‘‘Nor 
does the rule apply in cases where the original 
contract was verbal and entire, and a part only 
of it was reduced to writing.’’ (Italics his.) 
So, in Thomas v. Scutt,® the rule is expressed 
thus: ‘‘The writing must not appear upon 
inspection to be a complete contract,’’ etc. 
So the evidence is inadmissible if the writing 
“‘shows that it was meant to include the whole 
bargain.’ So, then, the primary question is, 
when does a writing appear upon its face to 
be complete? As a celebrated giver of 
“opinions as is opinions’’ phrased it, ‘‘the 
bearings of this obserwation lies in the appli- 
cation of it.’’ No precise and general rule 
can be laid down, but every case must be 
judged by itself. But probably one in- 
variable test may be given: if the writing 
speaks at all upon the subject, its speech 
must be deemed complete; and perhaps the 
converse may be adopted: if it does not speak 
at all upon the subject, what was agreed may 
be supplied by parol if not contradictory or 
inconsistent. For example, on a lease of ‘‘a 
hotel and the furniture therein,’’ oral evidence 
of an agreement to put in more furniture 
would not be admissible, for it would be in- 
consistent with the apparent intention to lease 
the hotel with its present furniture alone ; but 
on alease of a hotel containing furniture, 
but without mention of furniture, parol evi- 
dence of an agreement to lease the furniture 
therein would be admissible, upon parol evi- 
dence of an agreement to include the furni- 
ture, or of a purpose to let and hire the 
premises as a hotel, and showing no intention 
to exclude or reserve the furniture. It is 
generally admitted that if the writing contains 
any warranty no other warranty, can be 
added, because as the writing speaks on the 
subject it must be assumed that it expressed 
the entire agreement of the parties on that 
subject, and adding evidence of other war- 
ranty would contradict or vary the writing. 




































8 Freeman’s Note, 5 Am. St. Rep. 194; Hei v. Hel- 
ler, 58 Wis. 415; Jones’ Construction Trade Contracts, 
§ 184. 

4 Evidence, § 284a. 
6 197 N. Y. 133. 
6 Lindley v. Lacey, 17 C. B. (N.S.) 578. 














v. Forsyth,’ Mullain v. Thomas,’ Shepherd 
v. Gilroy,” Rodgers v. Perrault," De Witt. 
v. Berry,” Costello v. Eddy,” McQuaid v. 
Ross,'* Nichols, ete. Co. v. Crandall, are 
cases of this character. These and similar 
cases are cited by judges and text-writers to 
establish the general proposition that parol 
evidence is not admissible to add a warranty ; 
but there is a clear distinction between 
adding a warranty where none exists and add- 
ing a warranty to a warranty. And yet in 
one case,!® on a written sale of a slave, parol 
evidence was admitted to show a warranty of 
health and soundness, because this ‘does not. 
contradict or vary the bill of sale.’’ I am of 
opinion that by far the larger number of 
cases cited to the doctrine that parol evidence: 
is incompetent to add a warranty are simply 
decisions that parol evidence is incompetent 
to add to a warranty, to enlarge a warranty 
that is expressed. The difficult question to 
determine is when a document is so far com- 
plete as a contract, that it must be deemed to 
express all that the parties finally agreed to 
and determined on, and so parol evidence in 
addition would be contradiction of it, and 
therefore inadmissible. In other words, when 
does the paper become ‘‘formal’’ and ‘‘com- 
plete?’’ There is little difficulty about add- 
ing parol evidence where the writing is a 
mere receipt for the price or does not con- 
stitute a contract. Soin the leading case of 
Allen v. Pink,” the paper read: ‘Bought of 
G P a horse for the sum of £725, 6d, G P.’’ 
Lord Abinger admitted parol evidence of a 
warranty, characterizing the memorandum 
as ‘‘an informal receipt for the money, not as 
containing the terms of the contract itself.’’ 
In Filkins v. Whyland,!* the same was help 
of a writing worded: ‘‘F bought of W one 


7 1 Murphey, 426, 4 Am. Dec. 564. 

8 41 Md. 389. 

9 43 Conn. 252. 

10 46 Iowa, 1938. 

1 41 Kan. 385. 

2 184 U.S. 312. 

18 128 N. Y. 650. 

14 77 Wis. 470. 

15 77 Mich. 401, 6 L. R. A. 412. 

‘6 McFarlane vy. Moore, 1gOverton, 174, 3 Am. Dec. 
752. 

17 4 Mees. & W. 140. 

18 24 N. Y. 338, 


No. 1. 


Thus, in Smith v. Williams,’ where there was: 
a bill of sale of a slave, containing a warranty — 
against the claims of others to him, evidence 
of warranty of quality was excluded. Rice — 
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horse, $150,’’ the court observing: ‘‘It ad- 
mitted that a sale had been had, but does not 
effect one.’’ This was followed in New Jer- 
sey- Soin Hersom v. Henderson,” Atwater 
y. Clancy,” and Adams v. Gray,” parol evi- 
dence was admitted to add a warranty toa 
receipted bill of sale of chattels. So if the 
purpose of the writings is merely to transfer 
title, ‘‘in execution of an agreement they do 
not profess to show,’’ a parol warranty may 
be added, as in the case of a written as- 
signment of a note and mortgage—Hahn v. 
Doolittle. The same principle is established 
in regard to similar documents as to analo- 
gous additions, but not of warranty—Cobb 
v. Wallace,4 Blossom v. Griffin. In Reed 
vy. Van Ostrand,* however, the case of a 
sealed assignment of a patent, Savage, C. J., 
obiter, said: ‘‘Suppose one man sells to an- 
other a horse ; he represents him sound, gen- 
tle, and useful; but a bill of sale is given in 
writing, which contains a bare transfer of the 
animal, but without any warranty or engage- 
ment as to the soundness or good qualities of 
the horse; could the purchaser in that case 
go back and prove the representations and 
assertions made before the execution of the 
bill of sale? I think not.’’ The Court of 
Appeals politely endeavored to distinguish 
this case in Filkins v. Whyland, supra. 
Some courts, however, exclude parol evidence 
of warranty even in regard to mere docu- 
mentary transfers of title. So in Osgood v. 
Davis” it was held incompetent to add by 
‘parol a warranty of title to a written assign- 
ment on the back of a stock certificate, dis- 
tinguishing the case of a bill of parcels. The 
same has been held of the assignment of a 
mortgage.*% This is supported by Dean v. 
Mason,” and Reed v. Wood.” In Eighmie 
v. Taylor, the instruments were an assign- 
ment of a lease of oil lands, and an assign- 


19 Perrine v. Cooley’s Exrs., 39 N. J. L. 449. See 
Harris v. Johnston, 3 Cranch, 311; Linsley v. Lovely, 
26 Vt. 123. 

2 21 N. H. 224; 58 Am. Dec. 185. 

21 107 Mass. 369. 

22 8 Conn. 11, 20 Am. Dec. 82. 

23 18 Wis. 196, 86 Am. Dec. 757. 

% 5 Coldw. 539, 98 Am. Dec. 435. 

25 15 N. Y. 569, 67 Am. Dec. 75. 

% 1 Wend. 424, 19 Am. Dec. 529. 

27 18 Me. 146, 36 Am. Dec. 708. 

% Nally v. Long, 71 Md. 585,817 Am. St. Rep. 547. 

29 4 Conn, 428, 10 Am. Dec. 162. 

30 9 Vt. 285. 

31 98 N. Y. 288. 





ment and guaranty of a mortgage in payment 
therefor. The assignee assumed all the con- 


ditions of the lease, and all debts and liabil- 
ities arising therefrom, and the assignor con- 
veyed the ‘‘lease, business and fixtures.’’ It 
was held that an oral warranty as to the pres- 
ent production of the wells, its value, the 
character of the machinery and the amount 
of the debts was inadmissible. In O’Hara v. 
Hall® it was held incompetent to add a parol 
guaranty to a written assignment of a bond, 
and so in Jones v. Alley® of a sealed deed of 
a patent. 

In respect to leases of land it is generally 
held in this country that the writing is con- 
clusively deemed to tell the whole contract 
as to all particulars.** So of fitness of the — 
premises. The case of Naumberg v. Young™ 
contains an exhaustive review of the authori- 
ties, and disapproves Morgan v. Griffith, 
Erskine v. Adeane, and Mann v. Nunn, in- 
fra, and holds that oral evidence of a war- 
ranty of machinery on the demised premises 
was incompetent. The court cite Sutton v. 
Gerrish, supra, and Brigham v. Rogers,** 
where it was held that ‘‘no action lay on a 
parol promise made by the lessor at the time 
of executing the lease, that the water on thé 
premjses would be good, and that there 
would be enough of it, and if not he would 
make it so.’” The general question of the 
admissibility of parol evidence to add condi- 
tions to leases is examined in Tracy v. Union 
Iron Works.” In Diven v. Johnson,® it was 
held that parol evidence was not competent, 
in the case of an apparently complete lease, 
an agreement to make ditches on the prem- 
ises. In Morgan v. Griffith,” and Erskine 
v. Adeane,” the proposal was to show an 
oral undertaking on the part of the lessor to 
keep down rabbits, and it was allowed. In 
Mann v. Nunn,“ ona lease of unfurnished 
premises, the lessee was allowed to show an 
oral promise to put in a new water-closet. 
These three English cases have been greatly 


8 4 Dallas, 340. 

$3 17 Minn. 292. 

% Dutton v. Gerrish, 9 Cush. 89, 55 Am. Dec. 45; 
Wilcox v. Cate (Vt.), 26 Atl. Rep. 1105. 

% 44 N. J. L. 331, 48 Am. Rep. 380. 

36 17 Mass. 571. : 

87 104 Mo. 193. - 

% 117 Ind. 512, 3 L. R. A. 308. 

9 L. R. 6 Ex. 70. 

# L. R. 8 Ch. App. 756. 

4 48 L. J.C. P. (N. S.) 241. 
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relied on in the few American decisions adopt- 
ing the more liberal rule as to adding oral 
warranties. In Lewis v. Seabury,® the lease 
contained no agreement on the part of the 
lessor as to fixtures, but bound the lessee to 
make all improvements and repairs during 
the continuance of her term, and leave them 
on going out. The lessee, however, was al- 
lowed to show that the lessor orally agreed 
for an independent consideration, that cer- 
tain fixtures should remain on the commence- 
ment of the lease, but that the outgoing ten- 
ant removed them, and the lessee was al- 
lowed for the expense of replacing them. 
The court said: ‘‘The case is undoubtedly 
very near the line,’’ but supported the ad- 
mission of the evidence on the ground that 
the oral promise was upon an independent 
consideration and as to a collateral matter. 
There is a conflict in the decisions as to the 
admissibility of parol evidence to establish a 
contemporaneous agreement, on the part of 
a lessee, on leasing real estate, not to engage 
in a rival business in the same town; and 
the same conflict exists in the case of a sale 
of lands and a store of goods. [In the case 
of a deed it has been held that where on 
deeding a mill it was orally agreed by the 
vendor that he would put in anew wheel if 
the old one was not satisfactory, it was prov- 
able in assumpsit by the purchaser for the 
expense of anew wheel. The court said: 
‘*There was nothing in the deed on the sub- 
ject to alter or change. The evidence was 
not offered to affect the deed as a convey- 
ance, but to prove an independent agree- 
ment collaterally connected with the sale of 
the mill, as evidenced by the deed.’’ It is 
sufficient to say of deeds, that the common 
doctrine is that parol evidence is incompe- 
tent to add, enlarge or contradict a cove- 
nant.” But yet in some cases evidence of 
parol agreements by way of inducement has 


4274 N. Y. 409, 30 Am. Rep. 311. 

4% Welz v. Rhodius, 87 Ind. 1, 44 Am. Rep. 747; 
Scholz v. Dankert, 69 Wis. 416. The former, however, 
is limited in Diven v. Johnson, 117 Ind. 512; Singer 
M. Co. v. Forsythe, 108 Jbid. 334; “if not entirely 
overthrown:” Conant v. Nat. St. Bank, 121 Jbid. 323; 
“so far modified by later decisions” not more “‘to 
be regarded as unquestioned authority:” West Pav- 
ing, etc. Co. v. Citizens’ St. R. Co., 128 Ibid. 525. 

# Fusting v. Sullivan, 41 Md. 162; Doyle v. Dixon, 
12 Allen, 576. 

4 Browne on Par. Ev., § 104. 











been allowed in regard to deeds.“ This ex- 
ception is recognized in a Wisconsin case,“ 
where itis said: ‘‘As a general rule when 
the contract of the parties is reduced to writ- 
ing and is apparently complete, the written 
instrument is supposed to contain the whole 
contract, and it cannot be varied by parol. 
This perhaps is the universal rule in respect 
to contracts relating to personal property. 
But contracts in respect to the conveyance 
and sale of land form an exception to this 
general and statutory rule. It might be 
more proper to say that such contracts do 
not come within the general rule. Preceding 
the conveyance there is of course always an 
agreement of sale. The deed may contain a 
very small part of such contract. The deed 
is made only in execution of such contract. 
It does not attempt to state the entire agree- 
ment in respect to the subject-matter, but is 
merely adopted to transfer the title in part ex- 
ecution of the contract, and is manifestly in- 
complete.’’ Andso a parol warranty of the 
quality of land conveyed was held provable.* 
Some of the cases make a distinction between 
a bill of parcels and a bill of sale, holding 
that the former is not a contract and that the 
latter is. In Harris v. Johnston® there was 
a bill of parcels, headed, ‘‘Mr. T H, bought 
of Dunlop & Johnston,”’ etc., and at the foot 
of it was a receipt in full by a note, describ- 
ing it. Chief Justice Marshall said: ‘‘The 
written memorandum was not the contract, 
and was only given to show to what object 
the receipt at its foot applied.’’ So parol 
evidence was allowed to prove that the goods 
belonged to Johnston instead of Dunlop & 
Johnston. Ofa precisely similar document 
it was saidin Linsley v. Lovely:® ‘‘The bills 
were given not to express a contract, but in 
consequence of one having been previously 
made.’’ So in Hazard v. Loring,* parol evi- 
dence was admitted to show that a bill of 
parcels was a mere pledge. The distinction 
seems very shadowy, consisting merely in 
form and phraseology. The bill of sale may 
and generally does express no more than the 
bill of parcels, but on account of its more 

4 Durkin v. Cobleigh, 156 Mass. 108, 32 Am. St. Rep. 
436. 

47 Green v. Batson, 71 Wis. 54,5 Am. S. Rep. 194. 

#8 See Mr. Freeman’s criticism of this evasive doc- 
trine, 5 Am. St. Rep. 199. 
49 3 Cranch, 311. 


50 26 Vt. 123. 
51 10 Cush. 267. 
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formal character some courts deem it to con- 
stitute the original contract rather than a 
mere memorandum of one previously made. 
It by means follows that a man is more serious 
because he pulls a longer face; and so if the 
parties employ a lawyer to draw up a docu- 
ment covering a page of legal-cap, merely to 
convey title to goods, it means no more than 
the customary memorandum, ‘‘A bought of 
B.’’ The fact that the paper also specifies 
kinds, quantities and terms of payment is not 
of itself indicative, much less conclusive, that 
no warranty was stipulated, and is not incon- 
sistent with it. 

As the writing grows more verbose, how- 
ever, the courts seem to become stricter in 
the inhibition of parol evidence of warranty, 
although the writing is a mere vehicle to 
transfer title, and does not conclusively ex- 
press the entire agreement. So of a contract 
for the sale of a fishery and appliances.” So 
of an agreement to accept certain goods, 
specifying terms and mode of payment and 
providing for freight.” So ofa seller’s mem- 
orandum describing price, kind and quantity.™ 
On a bill of sale of a vessel an oral warranty 
that she is copper-bottomed was excluded.™ 
To printed conditions of an auction sale of 
growing timber an oral warranty of quantity 
by the auctioneer may not be added.* Toa 
deed of a patent it has been adjudged in- 
competent to add an oral warranty that the 
machines patented would work well.®’ Where 
parties exchanged memoranda of sale of a 
vessel, naming price and time of payment, 
‘full packages of beef, etc., to be taken out 
by the owners, all other small stores belong- 
ing to the vessel,’ this was held a complete 
contract, not to be supplemented by proof of 


warranty that the vessel was of white oak.® 


So where there was a contract to ‘‘furnish 
and set up machinery for a one hundred bar- 
rel mill,’’ specifically describing it, evidence 
was disallowed to show a warranty that it 
would manufacture three designated grades 
of flour.” In most of the recent cases it is 


- 


52 Etheridge v. Plain, 72 N. C. 218. 
53 Frost v. Blanchard, 97 Mass. 155. 
54 Harnor v. Groves, 15 C. B. 667; Wetherill v. 
Neilson, 20 Pa. St. 448. 
55 Kain v. Old, 2 B. & C. 627; Mumford v. McPher- 
son, 1 Johns. 413, 3 Am. Dec. 339. 
56 Powell v. Edmunds, 12 East, 6. 
57 Galpin v. Atwater, 29 Conn. 93. 
58 Randall v. Rhodes, 1 Curtis, C. C. 90. 
59 Conant v. Nat. St. Bank, 121 Ind. 328. 








adjudged that it is incompetent to prove an 
oral warranty of chattels sold by a writing. 
This is the doctrine of Mast v. Pearce,™ 
founded on the opinions of Benjamin and Par- 
sons, the court observing, ‘‘ We feel quite sure 
no authority can be found holding a contrary 
doctrine.’’ The same doctrine is also laid 
down, obiter, in DeWitt v. Berry," the real 
decision being that an express warranty could 
not be varied by parol. So where there was 
a written contract for the sale of goods, evi- 
dence that it was by sample and that the 
goods delivered were inferior to the sample, 
was excluded.” In Seitz v. Brewers’ Re- 
frigerating Co.,” it was held that to a con- 
tract for the manufacture of a machine, and 
silent as to warranty, a parol agreement of 
warranty could not be added. The court do 
not discuss the question, but ‘‘are clear that 
evidence tending to show the alleged inde- 
pendent collateral contract was inadmissible,”’ 
citing among other cases, Naumberg v. 
Young, Mast v. Pearce, Conant v. National 
State Bank. This was the precise doctrine 
of McCray R., etc. Co. v. Woods* (two 
judges dissenting), and Milwaukee Boiler 
Co. v. Duncan. In Diebold Safe Co. v. 
Huston (Kansas), it was curtly held that 
parol, evidence was inadmissible to prove a 
warranty of a safe purchased by a written or- 
der describing itas a‘‘fire-proof safe.’’ On 
the authority of Reed v. Van Ostrand, supra, 
parol evidence was excluded in Willard v. 
Ostrander,” to adda warranty to a bill of 
sale of sheep. So of a sale of chattels evi- 
denced by writing where the parties agreed 
that the wrrranty should not be inserted in 
the writing; and so of asale of book ac- 
counts ;® neither case exhibiting much con- 
sideration. So of a writing as follows: 
‘‘Agreement, Hastings, Minn. June 1, 1883. 
I have this day sold to R. C. Libby, all my 
logs marked ‘H. C. A.,’ cut in the winters of 
1882, 1888, for $10 a thousand feet, boom 
scale at Minneapolis. Payment cash, as fast 


60 58 Iowa, 579, 48 Am. Rep. 125. 
61 184 U.S. 312. 
62 Harrison v. McCormick, 89 Cal. 327,28 Am. St. 
Rep. 469. 
6 141 U.S. 510, 
64 99 Mich. 269, 41 Am. St. Rep. 599. 
6 87 Wis. 120, 41 Am. St. Rep. 33. 
6 28 L. R. A. 53. 
67 46 Kan. 591. 
6 Smith v, Dallas, 35 Ind. 255. 
6 Rébinson vy. McNeil, 51 Ill. 225. 
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as scale bills are produced. John H. Thomp- 
son, R. C. Libby.’’” In the last case the 
court said: But in what manner shall it be 
ascertained whether the parties intended to 
express the whole of their agreement in writ- 
ing? It is sometimes loosely stated that 
where the whole contract be (sic.) not re- 
duced to writing, parol evidence may be ad- 
mitted to prove the part omitted. But to 
allow the party to lay the foundation for such 
parol evidence by oral testimony that only 
part of the agreement was reduced to writing, 
and then prove by parol the part omitted, 
would be to work in a circle, and to permit 
the evil which the rule was designed to pre- 
vent. The only criterion of the completeness 
of the written contract as a full expression of 
the agreement of the parties is the writing it- 
self. If it purports on its face to be a com- 
plete expression of the whole agreement— 
that is, contains such language as imports a 
complete legal obligation—it is to be pre- 
sumed that the parties have introduced into 
it every material item and term; and parol 
evidence cannot be admitted to add another 
term to the agreement, although the writing 
contains nothing on the particular one to 
which the parol evidence is directed.’’ 
(Founded on Naumberg v. Young and Hei 
v. Heller). To which it may be retorted; 
how are we to know that the paper ‘‘imports 
a complete expression of the whole agree- 
ment,’’ or why, if it does ‘‘import a com- 
plete legal obligation,’’ should we conclu- 
sively assume that there was no collateral 
obligation left unexpressed? If the parties 
did make a contract containing a warranty 
and omitted it, why should it be conclusively 
presumed that they intended to omit it? It 
is very seldom that the paper on its face 
shows, as it showed in Nat. Cash Reg. Co. v. 
Blumenthal, 85 Mich. 464, where it was pro- 
vided that ‘‘this contract covers all agree- 
ments between the parties hereto,’’ that it is 
intended to embrace the whole agreement. 
Such a rule of the sovereignty of the writing 
would shut out a subsequent oral modifica- 
tion, which the authorities are unanimous in 
admitting. In this case itis admitted that 
**a warranty is in a sense collateral to a con- 
tract of sale, for the title would pass without 
a warranty,’’ and breach is no ground for re- 
scission ; but although ‘‘a warranty is part of 


7 Thompson y. Libby, 34 Minn. 374. 


gon.” 





the contract of sale,’’ that does not prevent 
the warranty from relating ‘‘to a subject dis- 7 
tinct from that to which the writing relates.’’ 
Many of the cases heretofore cited, exclud- 
ing parol evidence, were founded on Reed v. 
Van Ostrand and other New York cases, and 
the opinions of text-writers based on those 
cases, which have been overruled in that 
State. In many of them, especially in Mich- 
igan, the court find it difficult to distinguish 
some of their own previous decisions on 
analogous points, and hardly undertake the 
task. In some of them stress is laid on the 
formality ‘‘of the writing, and from that is 
deduced the intention to have it embrace all 
the agreement. This distinction is made by 
Mr. Bennett in his notesin Benjamin on 
Sales (pp. 625, 626), where he says: ‘‘If the 
article is sold by a formal written contract, or 
a regular bill of sale, which is silent on the 
subject of warranty, no oral warranty made 
at the same time, or even previously, can be 
shown, since the writing is conclusively sup- 
posed to embody the whole contract. * * * 
But this rule does not apply to an informal 
bill of parcels, as it is called.’’ In marked 
contrast to Smith v. Dallas, supra, is the 
holding of Redfield, C. J.; in Winn v. Cham- 
berlin,” that ‘‘a written memorandum of a 
transaction will never exclude proof of stipu- 
lations not contained in the writing, where 
both parties agree that the writing shall not 
contain the whole contract, unless the addi- 
tional matters are inconsistent with the writ- 
ing.’’ 

The leading, if not the only authority in 
contravention of this apparent consensus of 
text-writers and judges is Chapin v. Dob- 
This was an attempt to add to a writ- 
ten contract for the sale of machinery a guar- 
anty that it should work successfully, and 
it was successful. The writing was as 
follows: ‘‘Philadelphia, July 9, 1868. 
We agree to furnish John Dobson with 
the following machinery, on terms stated: 
sixteen 48-inch and seven 60-inch First 
Breaker Feeders, at three hundred dollars 
each, delivered at depot at Pawtucket, R. 
I., to be sent by steamer from Boston to 
Philadelphia, and allowance of three dollars 
to be made on each machine for freight. 
Man’s time and expenses from Philadelphia 


71 82 Vt. 318. 
72 78 N. Y. 74, 74 Am. Rep. 512. 
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to be charged extra for applying the ma- 
chines. Terms, cash on delivery, 5 per cent. 
commission to be allowed on each machine. 
Five 60-inch and four 48-inch to be delivered 
as soon as possible, the balance in thirty 
days thereafter. Harwood & Quincy, agents 
for Chapin & Downes. I agree to this John 
Dobson.”’ The decision was put on the 
broad ground that the exclusion ‘‘does not 
apply where the original contract was verbal 
and entire and part only reduced to writing.’’ 
The English cases of Morgan v. Griffith, 
Erskine v. Adeane and Mann v. Nunn, supra, 
were much relied on. Emphasis was laid on 
fact that the guaranty was collateral and not 
inconsistent with the written contract. The 
court said: ‘‘The written contract and the 
guaranty do not relate to the same subject- 
matter. The contract is limited to a particu- 
lar machine as such. The guaranty is lim- 
ited to the capacity of the machine. It is 
one thing to agree to sell or furnish machines 
of a specific kind, as of a patent, or of a 
particular description, and another thing to 
undertake that they shall operate in a partic- 
ular manner or with a certain effect, or as in 
this case, that they shall do the buyer’s work 
satisfactorily.’’ ‘‘The guaranty as made does 
not contravene the written contract, and 
is not inconsent with it. If the fitness 
of the machine is|implied, the guaraaty 
is in harmony with it and adds nothing; 
if itis not implied, the paper contains no 
declaration that the machine shall be taken 
with all faults and insufficiencies, or at the 
defendant’s risk. The parol evidence there- 
fore contradicts no term of the writing nor 
varies it.’’ The decision was unanimous. 
There have been some criticisms of this de- 
cision, and some attempts to reconcile it with 
others on the ground of the ‘‘informality’’ of 
the writing. The writing was pronounced 
‘informal’ and as ‘‘not in its face purport- 
ing to contain the entire contract of the par- 
ties,’’ but the decision was not disapproved 
in Naumberg v. Young, and the writing is 
deemed ‘‘informal’’ by Mr. Jones in ‘his 
treatise on Construction of Trade Con- 
tracts.” Itis apparent that the writing was 
not expressed in legal and professional phras- 
eolgy; that it was not drawn by a lawyer, 
that it was drawn by merchants. In 
this sense it unquestionably is ‘‘informal.’’ 


73 §§ 142, 143, 153. 


But it was not inexplicit nor ambiguous. So 
far as it went it was very explicit. It would 
be difficult to conceive one more explicit. It 
cannot be that oral evidence is competent to 
add to a contract merely because it was not 
drawn by a professional person nor couched 
in legal language. This is not the ‘‘informal- 
ity’’ meant by the law. The law here refers 
to imperfect contracts. This contract was 
perfect so far as it professed to go, and no 
charity can reasonably be claimed for it on 
the score of ‘‘informality.’”’ The decision 
must be taken as a deliberate ruling that 
though a contract may be complete on its 
face, yet an addition may be made to it by 
parol if not inconsistent with it, and this in- 
volves the fundamental question whether a 
warranty is inconsistent or merely collateral ; 
and on this point the reasoning above quoted 
seems quite convincing. Mr. Freeman dis- 
approves the decision, and Mr. Jones deems 
that it utters unsound dicta although he ap- 
proves the decision of the point involved.” 
The Michigan court obiter criticized it as ge- 
ing ‘‘beyond any authorities cited to support 
it.”’"* The decision, however, has always 
been recognized and followed in New York, 
and in Eighmie v. Taylor,” the court say of 
it: {*If the case be near the border line in 
the application of the exception to the facts, 
there can be no question of the soundness of 
the doctrine asserted.’’ The court, however, 
distinguished it, as well as Erskine v. Adeane 
and Morgan v. Griffith, on the rather impal- 
pable ground that the warranty in those cases 
was not as to the contemporaneous state of 
things, but as what should be the future con- 
ditions, and therefore collateral. Mr. Tiede- 
man, in his recent treatise on Sales, p. 291, 
states that the decision in Chapin v. ivobson 
was based on a distinction ‘‘between warran- 
ties relating to future condition and use.’’ 
It will be vain to try to find any such distine- 
tion in the opinion of the court, although the 
warranty was unquestionably as to future 
condition and use. (In a note to this pass- 
age the author misstates the decision in Gal- 
pin v. Atwater and Naumberg v. Young, and 
cites both cases by incorrect titles.) But 
Mr. Tiedeman points out, citing Mr. Jones, 


7 Note, 5 Am. St. Rep. 198. 

7 Construc. Trade Cont., § 142. 

76 Nat. Cash Reg. Co. v. Blumenthal, 85 Mich. 464, 
17 98 N. Y. 288. 
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that the latter species of warranty is just as 
much an inducement to the sale as the former, 
and this is unquestionably true. Both war- 
ranties are collateral because they are unnec- 
essary to constitute a valid sale. In Aultman 
v. Clifford,” the Minnesota Supreme Court 
approved parol evidence of the quality and 
capabilities of a machine sold under the fol- 
lowing writing: ‘‘I have of this day ordered 
of Aultman, Miller & Co., one seven foot 
Buckeye binder for which I agree to pay one 
hundred and forty dollars—note for one hun- 
dred and ten dollars and his old McCormick 
binder ; three fall payments at eight per cent. 
The binder to be delivered on or before July 
25th, 1891.’’ This the court pronounced ‘‘in- 
complete on its face and not purporting to 
give the whole of the mutual executory en- 
gagements of the parties.’’ In Thomas v. 
Barnes,” an oral warranty was added to a 
written contract under the guise of a subse- 
quent modification. The contract was exec- 
utory and bi-lateral, one part only was signed, 
and the court held it might have been in- 
tended merely as specifications, and not as 
containing the whole agreement, and this was 
a question of fact. I donot find that Chapin 
v. Dobson has been explicitly followed in any 
other State, nor do I find that it has been ex- 
plicitly disapproved in any other State in any 
case involving the same question. Mr. Ben- 
net makes no direct reference to it in his ex- 
cellent notes to Benjamin on Sales. So far 
as discussion of the principles involved is 
concerned—leaving out of view Naumberg v. 
Young which was the case of a lease, and 
Thompson v. Libby, the case of a sale of 
chattels—it must be conceded that it is worth 
more than all the opposing decisions com- 
bined, for they mainly content themselves 
with assumptions and parrot echoes of what 
other courts have said, and frequently are 
grounded on decisions which have ceased to 
be of authority even where they were pro- 
nounced. Even the well argued case of 
Thompson v. Libby, although it was decided 
six years after Chapin v. Dobson, makes no 
reference to it, although it is referred to in 
Naumberg v. Young, upon which that case is 
founded, and is there pronounced a case of 
an ‘‘informal’’ contract. Upon that reason- 
ing the decision in Thompson v. Libby ought 


78 55 Mion. 159, 48 Am. St. Rep. 478. 
79 156 Mass. 581. 





to have been to the contrary, for the contract 
As I started © 
out, I conclude, that the sole debatable ques- © 
tion is whether the. warranty is intrinsically @ 
contradictory of or inconsistent with the ex- ~ 
This | 
theory can never be upheld except on the © 
ground that where goods are sold without — 
warranty the rule of caveat emptor applies, © 
and if the writing contains no warranty ” 
So for | 
in Van Winkle | 
146 U. S. 42, that where ~ 
one contracts in writing merely to manufact- — 


there was much less ‘‘formal.’’ 


pressed provisions of the writing. 


the purchaser buys at his risk. 
example, it was held 
v. Crowell, 


ure goods at a fixed price, and makes and de- 


livers them, he may not show by parol that it — 


was part of the agreement that title should 


not pass until payment, because the legal in- ~ 


ference, in the absence of contrary provision, 
is that title passes on delivery. 
in Louisville, etc. R. Co. v. Wilson, 11/9 Ind. 
352, 4 L. R. A. 244, it was held that where 
a bill of lading failed to state the amount of 
freight charges a reasonable amount was im- 
plied by law, and could not be varied by 
parol). 
that it begs the question. The very question 
is, did the purchaser agree to take his risk? 
did he agree to ‘‘beware?’’ That he did so 


agree is a mere presumption of law, always ~ 


rebuttable—at least so it seems to me—and 
rebutting a mere presumption is not contra- 
dicting a contract. Therefore I think that 
Chapin v. Dobson rests upon the better prin- 
ciple and reason, that its doctrine is in the 
interests of trade and unskilled negotiation, 
and that ultimately it must prevail. Stephen 
expresses the rule in accordance with these 
views as follows: ‘‘The existence of any 


separate oral agreement as to any matter on ~ 
which a document is silent, and which is not © 


inconsistent with its terms, if from the cir- 
cumstances of the case the court infer that 
the parties did not intend the document to be 
a complete and final statement of the whole 
transaction between them’’ may be proved. 
Buffalo, N. Y. Irvine Browne. 








RAILROAD COMPANIES—INJURIES TO TRES- 
PASSERS. 


WABASH KR. CO. v. JONES. 


Supreme Court of Illinois, November 10, 1896. 


The fact that persons have been in the habit of us- — 


ing for a footpath the track of defendant railroad com- 
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But the vice of this reasoning is © 
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pany does not render defendant liable for injuries to 
such person from a passing train unless the injuries 
were wantonly or willfully inflicted, though defend- 
ant, by the exercise of care, could have discovered 
the presence on the track of the person injured. Ma- 
gruder, C. J., dissenting. 


CARTWRIGHT, J.: Appellee recovered a judg- 
ment for personal injuries caused by appellant’s 
passenger train when he was walking on the 
railroad track on appellant’s right of way in front 
of the train. The appellate court affirmed the 
judgment. On the morning of December 31, 1891, 
the plaintiff, who was eight years and ten months 
old, went, with another boy, from his home, at 
Riverton, to Springfield, on one of appetlant’s 
trains, and returned to Riverton on the train 
which injured him. The train was going east, 
and his father’s house was about 200 yards east of 
the depot where the train stopped. He got off 
the train at the platform, and started home. He 
walked east on the platform as far as it extended, 
and then walked upon the right of way beside 
the train, and past the engine, which was at the 
chute. About half-way between the depot and 
his father’s house, a street crossed the railroad 
at right angles. A freight train stood on a side 
track north of the main track, and, when he 
reached the street crossing, he got on the main 
track, and walked between the rails. He testified 
that he took the main track because, when both 
trains would come along and pass him, he would 
become dizzy, and he therefore preferred the 
main track. He walked along upon the track 
towards his home, blowing a tin whistle or horn, 
until he was struck. He testified that he knew 
the track was a dangerous place, with the train 
likely to come along at any time, and that he 
looked back twice to see if it was coming, but it 
was not. The track was nearly straight, and 
there was nothing between plaintiff and the en- 
gine to obstruct the vision. 

On the trial, the court, against the objection of 
defendant, permitted the plaintiff to prove by 
several witnesses that people living along de- 
fendant’s tracks at that place had been in the 
habit of using the track as a footpath, and a large 
part of the evidence for plaintiff was upon that 
question. By this evidence, it was proved that 
the occupants of several houses had been ac- 
customed to use the track as a footpath for about 
25 years. At the close of plaintiff’s evidence, the 
court denied defendant’s motion to exclude this 
testimony. There were three counts in the de- 
claration, in each of which it was averred that 
the plaintiff, on account of his tender years, was 
incapable of exercising care for his own safety. 
The ground of the alleged liability of defendant 
set forth in the first count was that the engineer, 
by the exercise of ordinary care, could have 
seen plaintiff on the track in time to have avoided 
any injury to him, and that, through negligence 
in failing to see and observe him, the engine and 
train ran over him. By the second and third 
counts, it was charged, in effect, that the servants 





of defendant in charge of the train did not see 
tbe plaintiff on the track, and,without giving any 
notice of the approach of the train, recklessly 
and wantonly ran over him. The avowed pur- 
pose in introducing the evidence in question was 
to charge defendant with a duty to exercise care 
to see whether any person was on the track. 
The rulings in its admission were upon the 
theory that, because people had been in the habit 
of using the track as a footpath, the defendant’s 
relations to such persons had been affected in 
such a way as to create a new duty towards them 
to take precaution for their safety by keeping a 
lookout to ascertain if any of them were on the 
track. The only count in which it was attempted 
to allege a duty on the part of defendant to take 
precaution of that kind was the first. That count 
proceeded on the theory that there was sucha 
duty, and it will be manifest that the evidence 
was admitted as tending to prove that count. 
Under the second and third counts,which charged 
that the engineer saw the plaintiff, and recklessly 
and wantonly ran over him, it was immaterial 
whether he had or had not reason to suppose 
that some person might be using the track asa 
path. In such case the plaintiff’s right to recover 
for the injury would not depend upon or be 
affected by the circumstance that others had used 
the track for the same purpose. It was agreed 
that defendant came into possession of the road 
July 1, 1890, and had been operating it one’year 
and six months prior to the accident. It hadonly _ 
been in possession or operation of the road for a 
comparatively short time; and it was not shown 
that it had done anything to aid, encourage, or 
invite the use made of the track. If such use, 
with the implied assent of defendant, did not 
create any right in plaintiff to so use the track, 
and imposed no duty on defendant different from 
its duty where there had been no such use, then 
the testimony did not tend to support the charge 
of such duty, and should not have been admitted. 
The question whether the relation of the par- 
ties and their relative rights and duties were 
changed by such use, or the liability of defendant 
affected, has often been considered by this and 
other courts with uniform results. In Railroad 
Co. v. Godfrey, 71 Ill. 500, the court said: ‘This 
cause was tried in the court below, and submitted 
to the jury, as manifested by the instructions 
given and refused, upon an erroneous theory, 
which was that from the fact of the citizens of 
Decatur having been in the habit of passing and 
repassing over the portion of defendant’s right of 
way, where the injury in question occurred, the 
plaintiff had acquired some right which affected 
the defendant’s relation towards him, and that at 
the time of the accident he was in the exercise of 
a legal right. It very materially affects the ques- 
tion of the respective duties and liabilities of the 
parties whether, at such time, the plaintiff was in 
the exercise of a legal right or not. The right of 
way was the exclusive property of the company, 
upon which no unauthorized person had a right 
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to be, for any purpose. The plaintiff was travel- 
ing upon defendant’s right of way, not for any 
purpose of business connected with the railroad, 
but for his own mere convenience, as a footway, 
in reaching his home, on return from a search 
after his cow. There was nothing to exempt him 
from the character of a wrongdoer and trespasser 
in so doing, further than the supposed implied 
assent of the company, arising from their non- 
interference with a previous like practice by indi- 
viduals. But, because the company did not see fit 
to enforce its rights, and keep people off its 
premises, no right of way over its ground was 
thereby acquired. It was not bound to protect or 
provide safeguards for persons so using its 
grounds for their own convenience. The place 
was one of danger, and such persons went there 
at their own risk, and enjoyed the supposed im- 
plied license subject to its attendant perils. At 
the most, there was here no more than a mere 
passive acquiescence in this use. A mere naked 
license or permission to enter or pass over an es- 
tate will not create a duty or impose an obligation 
on the part of the owner to provide against the 
danger of accident. Sweeny v. Railway Co., 10 
Allen, 373; Hickey v. Railway Co., 14 Allen, 429; 
Railroad Co. v. Hummell, 44 Pa. St. 375; Gillis 
y. Railway Co., 59 Pa. St. 129.’” The judgment 
was reversed. In the case of Railroad Co. v. 
Hetherington, 83 Ill. 510, a young lady was over- 
taken and killed by a train while walking on the 
right of way of the railroad company. A 
judgment for the plaintiff was reversed, and it 
was said: ‘The fact that persons residing in the 
locality where the accident occurred had been in 
the habit of traveling upon the right of way of 
the defendant, and no measures had been taken 
to prevent it, did not change the relative rights 
or obligation of the deceased or the railroad com- 
pany.’’ And it was further said: ‘‘Wherea person 
voluntarily, and without authority, undertakes to 
travel upon a railroad track, he ought not to re- 
cover damages for an injury received, unless it 
was wanton or willfal.’’ Blanchard v. Railway Co., 
126 Ill. 416, 18 N. E. Rep. 799, was a suit for the 
killing of a person who was trying to cross the 
railroad tracks in a diagonal direction, where 
there was no regular street crossing. Plaintiff 
introduced testimony that for a number of years 
the workmen in the freight houses had been in 
the habit of walking upon the tracks under the 
viaduct at the noon hour, to reach their homes, 
and that this custom had never been prohibited or 
interfered with by the railroad company. There 
was a verdict for defendant by direction of the 
court, and the judgment entered thereon was 
affirmed by this court. The foregoing decisions 
were referred to and approved, and it was held 
that there could be no recovery unless the death 
of the deceased was willfully or wantonly caused 
by defendant. In the case of Railway Co. v. 
Bodemer, 139 Ill. 596, 29 N. E. Rep. 692, the same 
doctrine was reiterated, and the above cases re- 
ferred to as stating the true rule. In that case 
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habit of passing across the tracks at the place 
where the accident occurred, but, when that tes- 


timony was admitted, the evidence for plaintiff ~ 
tended to show that the tracks at the point — 
where the deceased was killed were laid in ~ 
the city © 
The proof was held competent ~ 
that it had ~ 
not then been shown that the tracks were on de- 7 


Clark street, street of 
of Chicago. 


when admitted, for the reason 


a public 


fendant’s right of way, and, after the defendant 
had made such proof, there was no motion to ex- 
clude the testimony complained of. 


which charged wanton and willful conduct; and, 


as it was held that the proof tended t2 show such 7 


a disregard for the rights of others as to justify 
the presumption of willfulness, the judgment was 


affirmed. The question was again considered in — 
Railroad Co. v. Noble, 142 Ill. 578, 32 N. E. Rep. — 


684, which was a suit for injury to trespassing ani- 
mals. 


in the case of animals. After referring to the de- 


cisions of this and other courts, it was said: ‘“‘The © 
doctrine announced in these decisions, that,where — 


the person or animals exposed to injury are mere 
trespassers, the duty to exercise care arises only 
upon discovery of their presence on the railway, 
seems to be strictly in accordance with the general 


current of authority. * * * Inanote to McAllis- a 


ter v. Railway Co. (Lowa), 19 Am. & Eng. Ry. Cas. 
108, 20 N. W. Rep. 488, many authorities involving a 
discussion of the rule now under consideration are 
collected, in most of which, however, said rule is 
applied to persons trespassing on a railway track, 


the doctrine sustained by said authorities being 


that a railroad company is not bound to keep a 
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cate a disregard for life or a general disposition 


to do injury. As was held in the Bodemer Case, © 


supra, the running of a train at a high and dan- 
gerous speed in a crowded city, along a portion 
of the track where persons are known to be pass- 
ing every day, may show such a disregard for the 
safety of others as to justify a presumption of 
willfulness. 
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persons using its track at the place in question. 
The engineer testified that he was ‘in his place, 
and did not see plaintiff. Ifthe jury believed him, 
they could not find for the plaintiff on the second 
or third count of the declaration; but there was 
uncontradicted evidence from which the jury 
might find that, by the exercise of care and dili- 
gence, he might have discovered the presence of 
plaintiff. The first count charged that the en- 
-gineer, by the exercise of care, could have seen the 
plaintiff, and that he negligently failed to see and 
observe him. The evidence was admitted to show 
the existence of a duty to exercise such care, and 
the verdict was probably based on the failure to 
perform such duty. The error was material and 
harmful. 

The trial court refused to instruct the jury to 
return a verdict for defendant. This is assigned 
as error, but as the case was tried on an erroneous 
theory of the rights of the parties, and must be 
submitted to another jury upon such evidence as 
the parties may then produce, we shall not discuss 
the evidence produced at the trial already had, or 
the inferences which the jury might justifiably 
draw from it. The judgments of the appellate 
and circuit courts are reversed, and the cause 
will be remanded to the latter court. Reversed 
and remanded. 


Notre.—Properly speaking there is no positive duty 
owing from a railroad company to a trespasser on its 
track; it is not a part of its duty in exercising ordi- 
nary care in the operation of its road to provide 
against the possibility that trespassers may be on its 
track and the extent of its duty is to refrain from will- 
ful or deliberate injury. Except at crossings it has the 
right to an exclusive use of its track and premises and 
is entitled to assume that they are clear; it is not 
bound to anticipate that persons will be on them or 
to make provision for the safety of such persons. 
These propositions may be said to be elementary and 
are supported by innumerable cases. Reviews of such 
cases will be found in 19 Amer. & Eng. Encyclopedia 
of Law, pp. 935, 936; 388 Amer. Rep. 687, 639; 67 
Amer. Dec. 675; 84 Amer. Dec. 460; 8 Amer. State 


Rep. 881; 9 Amer. State Rep. 440; 19 Amer. 
State Rep. 593; 30 Amer. State Rep. 538; 44 
Amer. State Rep. 181; 48 Amer. State Rep. 


432. There are many cases holding that where per- 
sons have long been accustomed to use the track at 
certain places the company is charged with notice of 
such usage and owes the duty to keep a careful look- 
out at such places even though the parties so using 
the track do so without authority and are really tres- 
passers. See 19 Amer. & Eng. Encyclopedia of Law, 
p. 987, and cases cited. It will be of value here to call 
attention to some of the more recent cases not as yet 
collected in text books. 

Recent Cases on the Duty of Railroad Companjes 
Toward Trespassers {on Their Tracks.—In an action 
for injuries received while crossing defendant’s rail- 
road tracks, it appeared that plaintiff and others had 
been accustomed to cross the tracks at the place in 
question for a year, which was known to defendant’s 
employees, and permitted by them. Held, that de- 
fendant would not be regarded asa trespasser. Illi- 
nois Cent. R. Co. v. Dick (Ky.), 15 8. W. Rep. 665. A 
stranger who walks on a railroad track at a place 
other than a public crossing, and not in a town or 








village, is a trespasser, and the company is under no 
obligation to look out for him. Louisville & N. R. 
Co. v. Black (Ala.), 8 South. Rep. 246, 89 Ala. 313. De- 
cedent, while walking along a railroad track without 
license, was run into and killed at a distance of 150 
yards from a crossing behind him, from which diree- 
tion the train was coming. The engine was in a re- 
versed position, and there was no head light or cow- 
catcher on the tender. The bell was not rung, nor was 
the whistle blown at the crossing, though provided 
for by statute. Had such signals been given, deced- 
ent would probably have beard them and escaped in- 
jury. He was not seen by the trainmen until after 
the accident. Held, that decedent was a mere ‘tres- 
passer, to whom the company owed no duty, and 
therefore it was not liable. Toomey v. Southern Pac. 
R. Co. (Cal.), 24 Pac. Rep. 1074, 86 Cal. 374. In an 
action to recover damages, the evidence showed that 
the engineer discovered deceased about midway ofa 
trestle, 100 feet long, when the train was from four to 
six hundred yards from deceased, and that the train 
could have been stopped within that or less distance, 
had the trainmen acted promptly, and that, after the 
discovery, the engineer acted upon the presumption 
that the deceased could reach the end of the trestle in 
safety and did not attempt to stop until deceased at- 
tempted to retrace his steps. Held, that the conduct 
of the engineer was reckless and wanton, and would 
justify a verdict, notwithstanding that deceased was 
a trespasser, and guilty of contributory negligence. 
Central Railroad & Ranking Cv. v. Vaughn (Ala.), 9 
South. Rep. 468. A railroad company is not liable for 
injuries to a trespasser on its track, where, after his 
presence is discovered, the employees in charge of the 
train use due diligence to stop it. Candelaria v. 
Atchison, T. & 8S. F. R. Co. (N. M.), 27 Pac. Rep. 497. 
In an action against a railroad company for killing 
plaintiff’s decedent while attempting to cross a trestle, 
a charge that, if decedent went upon the trestle with- 
out looking and listening for an approaching train, 
she was guilty of contributory negligence, is irrele- 
vant, since she was a trespasser on the track, and no 
amount of prudence in attempting to cross the trestle 
would change her attitude as such. Glass v. Memphis 
& G. R. Co. (Ala.), 10 South. Rep. 215. In an action 
against a railroad company for causing the death of a 
trespasser, where it appears that deceased was run 
over while lying upon the track in an unconscious con- 
dition, it is immaterial, in the absence of gross negli- 
gence on the part of defendant, whether such condi- 
tion was the result of intoxication or was caused by 
fever or some uncontrollable circumstance, since in 
neither case can recovery be had. Missouri Pac. Ry. Co. 


- v. Brown (Tex. Sup.), 18 S. W. Rep. 670. Though at 


the time of the injury plaintiff was on the track with- 
out right, that would not relieve defendant from its 
duty of exercising due care to avoid the accident. 
Clampit v. Chicago, St. P. & K. C. Ry. Co. (Iowa), 50 
N. W. Rep. 678. Under Pub. St. ch. 112, sec. 212, 
providing that a railroad company shall not be “‘lia- 
ble for the loss of life by a person while walking or 
being upon its road contrary to law,” there is no right 
of action where a person is killed while crossing a 
railroad track at a place at which he had no right to 
cross, since Pub. St. ch. 112, sec. 195, prohibits per- 
sons from knowingly walking or standing upon a 
railroad track without right, and it was immaterial 
that when decedent was struck by the train he was in - 
an unconscious and helpless condition by reason of 
an epileptic fit, when he went there in an attempt to 
cross the track unlawfully. McCreary v. Boston & 
M. R. Co. (Mass.), 31 N. E. Rep. 120. Plaintiff’s in- 
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testate, subject to epileptic fits, attempted to cross 
defendant’s railway at a point beyond a street cross- 
ing, where there was a ditch four feet deep, and 
where crossing was forbidden by defendant, and in 
£0 doing was seized with a fit, and fell on the track, 
and was killed by a freight train backing slowly, with 
bell ringing. Held, that decedent was guilty of con- 
‘tributory negligence, and was also a trespasser on de- 
fendant’s right of way, and that a verdict for plaint- 
iff should be set aside. Tyler v. Kelley’s Admr. 
(Va.), 158. E. Rep. 509. One walking along a spur 
track laid on the surface ofa public alley, but not 
imbedded so as to become part of the roadway, is a 
trespasser; and the railroad owes him no duty except 
to avoid injuring him, if possible, after his presence 
is discovered. Montgomery v. Alabama, G.S. R. Co. 
(Ala.), 12 South. Rep. 170. In an action for the death 
of a person walking on arailroad track, where the 
track was defendant’s main line, and it did not ap- 
pear that it wasin a public street, and so incorpo- 
rated with itas toform part of the roadway itself, 
deceased was atrespasser. Louisville & N. R. Co. v. 
Hairston (Ala.), 12 South. Rep. 299. A railroad com- 
pany is bound, in all cases, to exercise reasonable 
care to avoid injuring trespassers known to be, or who 
may be reasonably expected to be, on its right of way. 
Chicago, B. & Q. R. Co. v. Wymore (Néb.), 58 N. W. 
Rep. 1120; Chicago, B. & Q. R. Co. v. Wilgus (Neb.), 
58 N. W. Rep. 1125. In an action against a railroad 
company for personal injuries received by plaintiff 
while a trespasser on defendant’s track, it is error to 
charge that plaintiff could not recover unless the en- 
gineer intentionally and purposely ran him down, and 
unless tLe conduct of defendant’s servant ‘‘was re- 
gardless of consequences, and without effort to pre- 
vent injury.” Christian v. Illinois Cent. R. Co. 
(Miss.), 15 South. Rep. 71. A railroad company is 
liable for an injury to a trespasser, only if the 
negligence of its servants, and not the fact of 
the trespassing, is the proximate cause; and an 
instruction that defendant is liable if it did not 
exercise ordinary care, though plaintiff was negli- 
gent, ic misleading- San Antonio & A. P. Ry. Co. v. 
Jazo (Tex. Civ. App.), 25S. W. Rep. 712. Recovery 
cannot be had for the killing by a train of a trespasser 
on a railroad, notwithstanding his negligence, by rea- 
son of the fact that the train was not properly 
equipped with appliances for stopping it quickly, as 
the negligence which will allow recovery, notwith- 
standing that of deceased, must be subsequent to this. 
Smith v. Norfolk &S. R. Co. (N.C.), 19S. E. Rep. 
868. The mere fact that persons have frequently 
trespassed upon a railroad track, and that the com- 
pany has taken no means to prevent it, does not 
amount to a permission to use the track, and thereby 
prevent persons so using it from being trespassers. 
Ward v. Southern Pac. Co. (Oreg.), 36 Pac. Rep. 166. 
Though a policeman is authorized by a railroad com- 
pany to patrol its tracks, he is a trespasser in walking 
thereon for his own convenience to enter on the dis- 
charge of his duties on his beat. Pennsylvania Co. v. 
Myers (Ind. Sup.), 36 N. E. Rep. 32. A person who 
without permission, walks upon the tracks of a rail- 
road company, is a trespasser, though the portion of 
the track where he walks is habitually used by 
pedestrians. Eggman v. St. Louis, A. & T. H. R. Co., 
47 Ill. App. 507. Where arailroad company has no- 
tice that a large number of pedestrians use its tracks 
at a particular place, and takes no steps to prevent 
this use, it is negligence for its train to approach such 
place without giving warning. Texas &P. Ry. Co. 
v. Watkins (‘Tex. Civ. App.), 26 S. W. Rep. 760. Since 





Rey. St. sec. 1811, makes it unlawful for any one un- 
connected with a railroad to walk along its track un- 
less laid in a public street, no mere user of a track by 
the public will raise an implied license to walk over a 
trestle, 120 feet long, unplanked, and so narrow as to 
leave no room to avoid a passing train, which is ona 
main track, and is crossed daily by a dozen regular 
trains besides specials. Anderson vy. Chicago, St. P., 
M. & O. Ry. Co. (Wis.), 58 N. W. Rep. 79. In an ac- 
tion against a railroad’ company for killing a person 
on its track, the allegation that for more than 10 years 
defendant’s track, where the accident occurred, had 
been used by the public asa thoroughfare to and 
from the city with the knowledge of defendant and 
its employees, is not sufficient to admit evidence that 
such use of the track was by license from defendant. 
Burg v. Chicago, R. I. & P. Ry. Co. (Iowa), 57 N. W. 
Rep. 680. Where it appears that persons were ac- 
customed to walk on the track, and that this had been 
done to such an extent that between the rails there 
was a path worn by pedestrians, while the ground on 
either side was. so incumbered as to make it incon- 
venient to walk outside the track, the question of 
license or acquiescence is for the jury. Johnson vy. 
Lake Superior Terminal & Transfer Ry. Co., 56 N. W. 
Rep. 161, 86 Wis. 68. The fact that people are ac- 
customed to cross a railroad track at a certain place, 
and that the company makes no objection, does not, 
as a matter of law, import a license for such use from 
the company, but it is a question for the jury. 
Chenery v. Fitchburg R. Co. (Mass.), 35 N. E. Rep. 
554, 160 Mass. 211. One whoisinjured while tres- 
passing on a railroad track cannot complain that the 
injury was owing to the size or weight of the train or 
to defective brakes. Brown’s Adm’r v. Louisville & 
N. R. Co. (Ky.), 30 8. W. Rep. 639. A railroad com- 
pany is not required to keep a lookout for trespassers 
on its tracks, and is not liable for injuries to one 
struck by a train, unless he was actually seen within 
time to avoid the accident. Thomas v. Chicago, M. & 
St. P. Ry. Co. (Iowa), 61 N. W. Rep. 967. <A railroad 
company may be liable for injuring a person on its 
track, éven though it could not have prevented the 
injury after discovering the danger, if there was rea- 
son to apprehend that the track was not clear, from 
the fact of long and extensive use thereof by pedes- 
trians, and it failed to use proper care to destroy 
them. Powell v. Missouri Pac. Ry. Co.,59 Mo. App. 
626. Railroad employees in charge of a train are not 
bound to be on the alert for persons on the track, in 
the absence of anything naturally calculated to lead 
them to expect such persons; and they owe them no 
duty, except not to injure them wantonly, or by gross 
negligence. Powell v. Missouri Pac. Ry. Co., 59 Mo. 
App. 626. Evenif plaintiff was a trespasser on de- 
fendant’s track, defendant was not relieved from lia- 
bility, if he was injured by reason of its culpable 
ignorance of his dangerous situation, or negligence in 
any other particular. Mitchell v. Boston & M. R. R. 
(N. H.), 84 Atl. Rep. 674. To entitle plaintiff to re- 
cover for the death of her husband, under pleadings 
which allege that deceased, ‘“‘when killed was lying on 
defendant’s track, asleep and unconscious, in a help- 
less condition, being in a state of intoxication,” it is 
necessary to show that defendant railroad company’s 
servants saw deceased on the track in time to have 


‘ avoided his death, and their failure, then, to use the 


proper care to prevent it. Sullivan v. St. Louis S. W. 
Ry. Co. (Tex. Civ. App.), 36 S. W. Rep. 1020. One 
who uses a footpath over a railroad, which has been 
long used asa walk way by him and others, occu- 
pants of adjoining lots, with the knowledge, but with- 
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out the objection, of the railroad company, is a 
licensee, and is not wrongfully on said path. Norfolk 
& W.R. Co. v. De Board’s Adm’r, 22 8S. E. Rep. 514, 
91 Va. 700. Where from 50 to 100 people, daily, for 
four or five years, use a railway track for foot travel, 
with the acquiescence of the railroad company, such 
acquiescence creates a right, which imposes on the 
company a duty of ordinary diligence to avoid injury 
to persons so using the track. Roth v. Union Depot 
Co., 48 Pac. Rep. 641, 18 Wash. 525. 








CORRESPONDENCE. 
MEETING OF MINDS IN CONTRACT. 
To the Editor of the Central Law Journal: 


I was interested in Mr. Cline’s communication in 
the JOURNAL of December 11th, becauseI had re- 
cently appended an American note to Raffles v. Wich- 
elhaus, in vol. 6, English Ruling cases, citing a group 
of analogous American Cases, including the case of 
the blooded cow with calf, supposed barren (Sher- 
wood v. Walker, 66 Mich. 568, 11 Am. St. Rep. 531), 
and that of the rough diamond worth $700 sold for 
one dollar (Wood v. Boynton, 64 Wis. 265,54 Am. 
Rep. 610). Possibly Mr. Cline may find something 
suggestive in that note. 

I. B. 
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HUMORS OF THE LAW. 


Recently, a man caught three different men kissing 
his wife, whereupon he went to a lawyer, “you have 
very good grounds for divorce,” the lawyer said. “I 
don’t want a divorce,’”’ the man replied, “I want to 
get an injunction to make them quit it.” 

“He’s a great criminal lawyer, isn’t he?’ 

“‘Well, I believe he always stops short of actual 
criminality.” 


“Can’t tell anything about the case yet,” said the 
lawyer, “the jury is hung.” 

‘“Jerusalem!’? exclaimed the prisoner, ‘that does 
beat all! ButI knowed my friends ’ud lynch ’em if 
they got a chance at ’em!” 
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1. ADMINISTRATION — Executors — Duties.—The fact 
that the widow and executrix of a testator was also, 
by his will, made residuary devisee and legatee, with 
power to use and dispose of his residuary estate dur- 
ing her life as she might see fit, without being re- 
quired to account to any one therefor, does not relieve 
her from any of her duties as executrix; and she is re- 
quired to make reports to the court, and to close up 
the administration as provided by statute, the same 
as any other representative.—RIDGLEY Vv. PEOPLE, IIl., 
45.N. E. Rep. 116. 

2. ADVERSE POSSESSION — Proof of Possession. — A 
claim of continuous possession of land for the period 
necessary to establish title by adverse possession is 
not sustained where, fora year or more during such 
time, neither actual occupancy nor any act of domin- 
ion over the land is shown.—BURNS V. EDWARDS, IIL, 
45 N. E. Rep. 113. 

8. ALTERATION OF INSTRUMENT — Effect of Imma- 
terial Alteration.—An alteration of a contract for the 
sale of land, by inserting a correct description of the 
balance of the price, such description having been 
omitted, is immaterial, and therefore does not in- 
validate the instrument.—KELLY v. THUBY, Mo., 878. 
W. Rep. 516. 
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4, ALTERATION OF INSTRUMENTS.—Where a negotiable 
note has a blank in it, preceded by the word “‘at,”’ the 
payee or any bona fide holder may insert in the blank 
the name of a place, so as to make it payable at such 
place, without the authority of the maker.—Cox v. 
ALEXANDER, Oreg., 46 Pac. Rep. 794. 

5. ANIMALS—Injury by Vicious Dog.—Where a vicious 
dog is kept within a safe inclosure, and a boy puts 
his hand within the inclosure and is bitten , without 
any carelessness by the owner, the latter is not liable 
for the injuries, though the owner knows the dog is 
vicious.—BaADALI V. SMITH, Tex., 37S. W. Rep. 642. 


6. APPEAL — Constitutional Law. —In an action to 
restrain defendant from discharging certain waters 
upon the lands of plaintiff, the district court granted 
an injunction pendente lite. Defendant appealed from 
the order granting the injunction, and respondent 
moved to dismiss the appeal on the ground that it 
was not a final judgment, and therefore not warranted 
by the constitution: Held, that the terms, “in other 
cases the supreme court shall have appellate jurisdic- 
tion only,” as used in section 4, art. 8, Const., has re- 
ference to appeals from all final judgments of the dis- 
trict court as used in section 9, art. 8, Const., and no 
other.—NORTH POINT CONSOLIDATED IRRIGATION Co. 
v. UTaH & SALT LAKE CANAL OO., Utah, 46 Pac. Rep. 

7. APPEAL—Sufliciency of Exception.—An exception, 
taken at the time of the delivery of the charge of the 
court, “to all the remarks of the court in reference to 
the impeachment of” a witness named, and “to that 
part of the charge in regard to the evidence of” such 
witness, is sufficient.—BROWN V. UNITED STATES, U. 8. 
8. C.,178.C. Rep. 33. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS — Fraud. 
—Where the value of goods conveyed by a preferential 
trust deed does not exceed the debts preferred, and the 
deed requires the utmost diligence in disposing of the 
property, an instruction that the provision in the deed 
authorizing the trustee to sell on credit rendered it 
prima facie fraudulent is properly refused, as on the 
weight ofthe evidence. — TRADERS’ NAT. BANK OF FT. 
WokRTH V. FrY, Tex., 37S. W. Rep. 672. 


9. ASSIGNMENT FOR BENEFIT OF CREDITORS — Pref- 
erences. — Under the laws of Kansas, a chattel mort- 
gage executed in favorof a creditor in compliance 
with a demand for security is not invalidated by an 
assignment for the benefit of creditors, made within a 
few hours thereafter, the mortgagee having accepted 
and recorded the mortgage without any knowledge of 
the mortgagor’s intention to maxe an assignment.— 
OTTENBERG V. OORNER, U. 8. C. C. of App., Eighth 
Circuit, 76 Fed. Rep. 263. 

10. ASSIGNMENT FOR CREDITORS-—Mortgaged Chattels. 
—Where there has been an assignment for creditors, 
and a preference has been sought over general cred- 
itors by reason of a prior chattel mortgage on part of 
the assigned property, a judgment declaring a priority, 
and directing the trustee to pay from the funds aris- 
ing from the sale of the mortgaged chattels a specified 
sum on such preferred claims, and that he take from 
said funds no part thereof on account of his services 
or those of his attorneys till all of the specified claims 
are fully paid, is final and appealable.—HAaMRICK Vv. 
LORING, Ind., 45 N. E. Rep. 107. 

11. ASSOCIATION—Joint-Stock Associations—Liability 
of Members.—The members of a joint-stock associa- 
tion are partners, and, as to third persons, each 
member is liable for the debts of the association, un- 
less he has shifted his liability in the manner pre- 
scribed by the articles.—WADSWORTH V. DUNCAN, IIl., 
45 N.E. Rep. 132. 

12. ATTACHMENT—Bond.—A bond by defendant in at- 
tachment conditioned for redelivery of the property if 
plaintiff prevail is not satisfied by redelivery of the 
property in adepreciated condition, due to his use or 
neglect of the property. — CRESWELL Vv. WOODSIDE, 
Colo., 46 Pac. Rep. 842. 





13, ATTACHMENT — Discharge.—Code, § 373, providing 


that where the attachment is discharged the attached 
property shall be delivered to defendant, does not en. 
title defendant to the property where he has transfer. 
red his interest to plaintiff pending the attachment.— 
JACKSON V. BURNETT, N. Car., 25S. E. Rep. 868. 

14, ATTACHMENT — Equitable Interest.—An equitable 
interest in land is subject to attachment.—SHANKs y, 
Simon, Kan., 46 Pac. Rep. 774. 

15. ATTACHMENT — In Fraud of Creditors.—Creditors 
who seek to set aside an attachment of another cred- 
itor, as in fraud of them, may show a design of the 
debtor to cheat his creditors; but, to affect the attach- 
ing creditor, they must also show that he entered into 
the scheme, and undertook to carry it out by the 
means alleged in their petition. — WALLACE V. BERN- 
HEIM, Ark., 378. W. Rep. 712. 


16. ATTACHMENT — Residence — Abandonment. — Ab- 
sence for the purpose of business or pleasure is of it- 
self not such an abandonment of one’s place of abode 
within the State as to authorize the issuance of an at- 
tachment against him on the ground of non-résidence. 
—JOHNSON V. May, Neb., 68 N. W. Rep. 1032. 


17. ATTACHMENT IN JUSTICE CouRT — Affidavit.—An 
affidavit for a writ of attachment in a justice’s court, 
made by a person other than the plaintiff, is sufficient 
to authorize the issuance of the writ, where it appears 
from the files and records in the action that it was 
made in behalf of the plaintiff, although it is neither 
so stated nor recited in the affidavit.—WEsT V. BERG, 
Minn., 68 N. W. Rep. 1077. 

18. BANKS—Charter—Amendment.—A private corpo- 
ration authorized to receive deposits, loan money, 
and discount notes and other securities, was a corpora- 
tion with banking powers, within the meaning of the 
act of 1887, though it was not empowered to issue 
bills. — HENDERSON LOAN & REAL ESTATE ASSN. V. 
PEOPLE, Ill., 45 N. E. Rep. 141. 

19. BANKsS—Set-off—Insolvent Bank.—The defendant, 
in an action by the assignee to recover money due to 
an insolvent banking corporation, may set-off, against 
the amount owing by him to the bank, an indebted- 
ness of the latter to him.—BBERNSTEIN V. COBURN, Neb., 
68 N. W. Rep. 1021. : 

20. BANKS AND BANKING — Deposit — Demand.—The 
failure to allege and prove a demand in an action by a 
depositor against a bank which has failed is not ground 
for reversal of judgment, where the record shows such 
demand would have been fruitless and unavailing.— 
WHEELER V. COMMERCIAL BANK OF Moscow, Idaho, 46 
Pac. Rep. 830. 

21. CARRIERS—Passenger in Freight Car—Injuries.— 
When a passenger voluntarily takes a passage in a 
freight car in a freight train, he assumes all risks and 
inconveniences reasonably and necessarily incident 
to that method of transportation. In such case the 
carrier has a right to discharge the duty imposed by 
law upon it as to the safety of the passenger with ref- 
erence tothe nature and purposes of the particular car 
and train so selected, but it is bound to exercise the 
highest degree of care for the safety of the passenger 
consistent with the practical operation of such train. 
—SOBNLLING v. WINONA & ST. P. R. CO., Minn., 68 N. 
W. Rep. 1083. 

22. CARRIERS OF LIVE STOCK—Negligence.—In an ac- 
tion for damages to a shipment of horses by rail, it ap- 
peared that they were unloaded at one of defendant’s 
yards en route, that they escaped from the pen in 
which defendant had placed them, and were damaged 
while at large: Held, that defendant was am insurer 
ofthe horses against damage from such a cause, and 
hence plaintiff need not show negligence on the part 
of defendant.—Trexas & P. Ry. Co. v. TURNER, Tex., 
878. W. Rep. 643. 

23. CARRIERS OF PASSENGERS—Contributory Negli- 
gence.—A woman 63 years old, and crippled by a for- 
mer dislocation of her hip, traveling in the caboose of 
a freight train, is negligent in leaving her seat, to get 
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a drink, while the train is switching cars, so as to pre- 
vent her recovery for injuries from a fall caused by 
the jolt in coupling cars; it appearing that the jolt was 
not greater than is usual in such cases, and that she 
was aware that such jolts necessarily followed in the 
coupling of cars.—FELTON V. HORNER, Tenn., 878. W. 
Rep. 696. 

24. CARRIERS OF PASSENGERS—Negligence in Starting 
Train.—It is the duty of arailroad company to afford 
a sufficient time to passengers to alight in safety by 
thé exercise of reasonable care and diligence on their 
part, and it is negligence on the part of such company 
to start a train when those operating it know, or by 
due diligence might know, that a passenger is in the 
act of alighting.—LUSE Vv. UNION Pac. Ry. Co., Kan., 46 
Pac. Rep. 768. 

25. CHATTEL MORTGAGE — Collateral Agreement.—A 
creditor who obtains a chattel mortgage on a stock of 
goods of his debtors to secure his debt, at the same 
time entering into an agreement to take possession of 
the stock and continue the business forthe benefit of 
himself and the mortgagors and their other creditors, 
in the absence of fraudulent representations or a viola- 
tion of the agreement on the part of the mortgagors, 
will not be permitted to ignore the agreement and sell 
the mortgaged property under his mortgage in the 
usual way, to the detriment of the mortgagors and 
their other creditors.—ROLFE Vv. BURNHAM, Mich., 68 
N. W. Rep. 980. 

26. CHATTEL MORTGAGE—Defective Verification.—A 
defect inthe affidavit toa chattel mortgage will not 
invalidate the mortgage as against third persons if the 
mortgagee takes actual possession thereunder before 
their rights accrue.—CHICAGO TITLE & TRUST CO. V. 
O’MakkR, Mont., 46 Pac. Rep. 809. 

27. CHATTEL MORTGAGE — Notice. — The filing of a 
chattel mortgage on a growing crop of grain continues 
to be constructive notice to all the world, although the 
grain is threshed and removed from the land on which 
it was raised.—HOGAN V. ATLANTIC ELEVATOR OO., 
Minn., 69N. W. Rep. 1. 

28. CHATTEL MORTGAGE — Record — Possession. — 
Where a mortgagee of personal property, without any 
intention to defraud, has delayed filing his mortgage 
and taking possession of the property, but the instru- 
ment is in fact filed, or the mortgagee obtains and 
holds actual possession of the property under the 
mortgage before the rights or lien of any third party 
attaches, the lien of the mortgage is good against a 
creditor of the mortgagor who subsequently causes the 
property to be seized upon attachment or execution.— 
FORRESTER V. KEARNEY NAT. BANK, Neb., 68 N. W. 
Rep. 1059. 

29. CHATTEL MoRTGAGE—Waiver.—Under Code Civ. 
Proc. 1887, § 358, declaring that there shall be but one 
action for the recovery of any debt secured by mort- 


manner of serving the same.—STATE V. ADAMS EXP. 
Co., Minn., 68 N. W. Rep. 1085. 

82. CONSTITUTIONAL Law —Saie of Homestead by One 
Spouse.—Act March 25, 1874, § 1 (St. 1878-74, p. 582), pro- 
vides that, if either husband or wife shall become 
hopelessly insane, the probate court, on application 
of the sane spouse, may make an order permitting the 
applicant to sell or mortgage the homestead. Section 
2 provides for notice by publication and personal serv- 
ice on the nearest male relative of the insane spouse 
in the State, or, if no such relative reside in the State, 
then on the public administrator. Section 4 declares 
that, if the court makes the order, any conveyance shall 
be as valid as if the property was the absolute prop- 
erty of the person making such conveyance: Held, not 
unconstitutional as depriving the insane spouse of 
vested rights in property without due process of law. 
—RIDER V. REGAN, Cal., 46 Pac. Rep. 820. : 


38. CONSTITUTIONAL Law—Special Law-—-Local Option, 
—A certain local option law granting charter powers 
to all the cities of a certain class, to take effect in each 
city only upon the adoption of the same by such city, 
contravenes sections 83 and 34 of article 4 of the conati- 
tution, prohibiting special legislation as to cities, and 
requiring all laws as to the same to be uniform in their 
operation throughout the State.—STATE V. COPELAND, 
Minn., 69 N. W. Rep. 27. 

34. ConTRacCT—Abandonment —.What COonstitutes.— 
An instruction that, if the conduct of a contractor for 
the erection of a building was such as to evince an in- 
tention to abandon the contract, then the owner would 
have the right to treat it as abandoned, is erroneous, 
where there was evidence tending to show that the 
contractor had jentered upon and was engaged in the 
performance of the contract at the time the owner 
took possession of the building and completed it.— 
KILGORE V. NORTHWEST TEXAS BAPTIST EDUCATIONAL 
Soc., Tex., 378. W. Rep. 599. 

85. CONTRACT—Breach—Damages.—In an action by 
an owner against contractors for failure to complete a 
house within the time fixed by the contract, plaintiff 
can recover the rental value as damages, although he 
did certain work just before the house was completed, 
which was not covered by the contract, where defend- 
ants, down to within a very few days before the work 
was completed, assumed to keep control of the house, 
and were from time to time at work on it, and said 
work consisted of plumbing which could not be put in 
until the house was substantially ready for occupancy. 
—COVODE V. PRINCIPAAL, Mich., 68 N. W. Rep. 987. 

86. CONTRACTS — Construction. — A principal tele- 
graphing its agent, who had left its employ with his 
accounts unsettled, to come to its place of business at 
its expense, is not liable to the agent for the expenses 
of the trip, where the agent refuses to discuss the busi- 
ness matters between them.—BALLARD V. TRAVELERS’ 


gage, ‘‘which action shall be in accordance with the | INS. Co., N. Car., 258. E. Rep. 867. 


provisions of this chapter,’’ to-wit, chapter 1, tit. 10, 
relating solely to the foreclosure of mortgages, a cred- 
itor cannot waive his chattel mortgage security, sue 


37. CONTRACTS — Construction by Parties.—Plaintiffs 
leased of defendant a coal mine, agreeing to deliver to 
defendant a certain number of cars of coal each week, 


on the debt, and attach his debtor’s property, but must at aspecified price, f.o. b. cars at the mine, unless 
bring suit to foreclose.—LARGEY V. CHAPMAN, Mont., | prevented by strikes or circumstances beyond their 


46 Pac. Rep. 808. 


control. When plaintiffs took possession, they noti- 


30. CONSTITUTIONAL LAW.—An action may be main- fied defendant’s superintendent that they were ready 
tained in the name of the State, on relation of adistrict | to deliver coal as soon as cars were furnished. The 
attorney,to enjoin the payment of money from the | superintendent Informed them that he would see that 


State treasury on a warrant issued in pursuance of an 


the necessary cars were furnished: Held that, under 


act of the legislature which is claimed to bein violation | the construction thus put upon the contract by the 


of the State constitution.—STATE V. METSCHAN, Oreg., 
46 Pac. Rep. 791. 4 

31. CONSTITUTIONAL LAW—Delegation of Legislative 
Powers.—That part of Gen. St. 1894, § 399, which pro- 
vides that the court may direct the manner in which 
notice may be given to the common carrier proceeded 
against is not violative of the constitutional provision 
which forbids the delegation of legislative powers to 
the judiciary. Nor have legislative powers been dele- 
gated in section 5979, which provides that the court or 
judge allowing a writ of mandamus shall direct the 





parties, the failure of the defendant to furnish vars was 
a breach of a contract, for which it was liable.—Con- 
SOLIDATED COAL CO. OF ST. LOUIS V. SCHNEIDER, IIl., 
45 N. E. Rep. 126. 

88. CONTRACT—Gaming Contract.—Where one pays 
money to another, who has won in games from a third 
person, at the request of the latter, the transaction is 
not affected by St. § 1955, providing that every contract 
for the consideration of money or other thing won, 
lost, or bet in any game, or for the consideration of 
money or other thing bet or advanced for the purpose 
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of gaming, or lent or advanced at the time of any gam-: 


ing, to a person then actually engaged in it, shall be 
void.—WHITE Vv. WILSON’s ADMR., Ky., 878. W. Rep. 
677. 

39. CONTRACT — Mechanics’ Liens.—A subcontractor 
is affected with knowledge of the terms of the contract 
between the owner and original contractor, and such 
subcontractor is not entitled to an enforcement of his 
lien in such a manner as to defeat the conditions of 
the contract lawfully made by the owner and con- 
tractor.—MCCRARY V. BRISTOL BANK & TRUST CO., 
Tenn., 37 8. W. Rep. 543. 

40. CONTRACTS — Mechanics’ Liens.—Where a party 
agreed, in consideration of real property being placed 
in the hands of his agent, by whom the rents and 
profits therefrom arising were to be collected, and 
paid out, as stipulated, to certain holders of liens on 
such property, among whom wasthe aforesaid party 
to said agr t, such agr t will be enforced 
according to its terms, though thereby the otherwise 
existing rights of said party are modified or impaired. 
—ROGERS V. CENTRAL LOAN & TRUST CO., Neb., 68 N. 
W. Rep. 1048. 

41. CONTRACTS—Performance—Estoppel.—Where the 
building contractor substantially performs his con- 
tract, the owner, by accepting the building without 
objection, and expressing his satisfaction with the 
work, is estopped fo assert a non-compliance with the 
contract in order to prevent the recovery, on a com- 
mon count, of the contract price.—STROME v. LYON, 

Mich., 68 N. W. Rep. 983. 

42. CONTRACT—Release of Vendor’s Lien.—A vendor 
engaged an attorney to sue for a purchase-money note, 
which he had transferred, secured by vendor’s lien, 
by contract transferring to the attorney, in case of re- 
covery of the note, one-half thereof in excess of a cer- 
tain amount: Held, thatthe contract simply trans- 
ferred to the attorney an interest in the note, and that, 
it haying been recovered, and the vendor having sued 
thereon, the relief to which the attorney, intervening, 
was entitled, was ajudgment for the amount of his 
interest against those liable on the note, and enforce- 
ment of the lien forthat amount.—MAYs V. SANDERS, 
Tex., 37S. W. Rep. 595. 

43. CONTRACT OF SALE—Forfeiture—Option of Vendor. 
—Plaintiff, in consideration of acash payment anda 
certain sum to be paid in installments, evidenced by 
notes falling due in two, four, and seven months, sold 
to defendant the right to sell a book published by 
plaintiff ina certain county. The contract provided 
that, “in case of failure to make any of said payments 
and interest as specified, or any part thereof, when 
due, then this contract becomes null and void, and all 
previous payments forfeited without further notice:” 
Held, that upon the failure of the defendant to make 
the first payment provided for, it was in the option of 
the plaintiff to annul the contract and declare a for- 
feiture of the cash payment, or to affirm the contract, 
and bring action on the notes.—DORAN Vv. O’NEAL, 
Tenn., 878. W. Rep. 563. 

44. CORPORATIONS — Contract as to New Stock.—A 
corporation was organized to take over the business 
and assets of another older corporation, and con- 
tracted with the older corporation and its stockhold- 
ers, in consideration of receiving such business and 
assets, to issue to each of the old stockholders certifi- 
cates of stock in the new company, upon surrender of 
those in the old, share for share. In a suit by a holder 
of a certificate of stock in the old company against the 
new company for specific performance of this agree- 
ment, held, that the suit could be maintained by a 
single stockholder without making the old company 
or either of its stockholders parties defendant, or de- 
claring that the suit was brought for the benefit of 
such of the old stockholders as might come in and be 
made parties.— FLETCHER V. NEWARK TELEPHONE Co., 
N. J., 85 Atl. Rep. 903. 

45. CORPORATIONS — Injunction. There being a law 
under which an association can be incorporated, and 








the existence de facto of the corporation being estab, © 
lished by a colorable compliance with the law, and an © 
exercise of the rights claimed under it, a private per. © 
son cannot maintain suit to enjoin it or its officers and © 
agents from carrying on its business onthe ground © 
that its incorporation is illegal, or that its franchises © 
have been forfeited, or that it is dissolved, tillit hag | 
been so adjudged. in proceedings by the State for that — 
purpose.—SUPREME COURT OF INDEPENDENT ORDER OF © 
FORESTERS OF CANADA V. SUPREME COURT OF UNITED © 
ORDER OF FORESTERS, Wis., 68 N. W. Rep. 1011. : 


46. CORPORATIONS — Invalid Stock.—Under the Wis- 
consin statute, if an issue of stock as collateral forg 
debt of the company is illegal, the stock is void, and 
the holder thereof is not liable to corporate creditors ~ 
who were not especially misled by his conduct.—Avn- 
DREWS V. NATIONAL FOUNDRY & PIPE WORKS, U. 8.0. 
C., Seventh Circuit, 76 Fed. Rep. 167. 

47. COUNTY SEAT — Petition for Election.—Electorg 
who have signed a petition for the removal of a county 
seat havethe absolute right to demand of the board 
of county commissioners, at any time before it has 
completed its action onthe petition, that their names 
be withdrawn therefrom. But such demand cannot 
be made ofthe county auditor. It can only be made 
ata session of the board called to consider the peti- 
tion.—STATE V. GEIB, Minn., 68 N. W. Rep. 1081. 

48. CouRTs—Duration Term — Sunday.—Under Vode, 
§ 910, and statutes amendatory thereof, which provide 
for courts to beginon a Monday named, and to last for 
one week, the term embraces the following Sunday, 
unless the term is sooner adjourned.—TaYLOR V, 
ERVIN, N. Car., 26S. E. Rep. 875. 

49. CRIMINAL EVIDENCE—Corpus Delicti.—In a prose- 
cution for murder, the identity of the remains of the 
person charged to have been murdered, as well as any 
other of the facts constituting the corpus delicti, may 
be established by circumstantial evidence.—LAUGHLIN 
v. COMMONWEALTH, Ky., 878. W. Rep. 590. 

50. CRIMINAL EVIDENCE—Good Character.—Evidence 
of the general reputation fortruth of one accused of 
having made a false deposition is competent to estab- 
lish a general character inconsistent with his guilt; 
and it iserror to exclude such testimony, upon the 
theory that it should be offered only after the defend- 
ant has testified, to strengthen his testimony.—Ep¢- 
INGTON V. UNITED STaTEs, U. 8. 8.C., 17 8. C. Rep. 72. 

51. CRIMINAL Law — ASsault with Intent to Kill.— 
Where the charge clearly distinguishes between the 
assault and the intent, directs specifically that each 
must be proved, and thatthe intent isto be deduced 
from all the circumstances of the case, nowhere stat- 
ing thatthe assault itself necessarily proves the in- 
tent, a recital that ‘‘you may take the act itself as 
done, andfrom it you may find that it was willfully 
done,” is not error.—ACERS V. UNITED STATES, U. 8. 8. 
C., 178. C. Rep. 91. 

52. CRIMINAL Law — Burglary—Sufliciency of Indict- 
ment.—In an indictment for burglary, the charge as to 
the intent to commit theft was connected with the 
charge of breaking, etc., by merely the word ‘‘and,” 
the phrase ‘‘then and there” being omitted: Held, 
that the allegation as to the time and place was suffi- 
ciently extended to the succeeding averments by the 
conjunction.—SMITH V. STATE, Tex.,37S8. W. Rep. 748. 

53. CRIMINAL Law—Conduct of Trial.—On a trial for 
burglary, it was not error to compel another person, 
separately indicted forthe same burglary, to sit by 
defendant, during his trial, for the purpose of identi- 
fication.—McIVER V. STATE, Tex., 378. W. Rep. 745. 

54. CRIMINAL LAW—Disqhalified Juror.—To make the 
disqualification of ajuror ina criminal case ground 
for a new trial, defendant must show that the service 
of such juror was calculated to injure his rights, and 
did probably produce such injury.—Mays v. STATE, 
Tex., 8378. W. Rep. 721. 

55. CRIMINAL Law — Failure to Prevent Crime.—AB 
indictment under Gen. St. § 701 (providing that ‘‘an 
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accessory during the fact is a person who stands by, 
without interfering or giving such help as may bein 
his power to prevent a criminal offense from being 
committed’), which merely states that defendant, on 
the occasion of a robbery, stood by, without interfer- 
ing and without giving such help as was in his power 
to prevent its commission, and fails to show what it 
was in his power to do without placing himself in dan- 
ger, is insufficient.—FARRELL V. P&OPLB, Colo., 46 Pac. 
Rep. 841. 

56; CRIMINAL LAW—Failure to Prosecute.— Where the 
State neglected for about seven months, and during 
three general terms of the court, after an indictment 
was found, to arraign the defendant or call for her ap- 
pearance or forfeit her bail, and for this reason the 
court dismissed the indictment, held, the fact that the 
county attorney and sheriff had heard and believed 
that she had left the state did not excuse the delay, 
and it was error to set aside the order of dismissal.— 
STATE V. RADOICICH, Minn., 69 N. W. Rep. 25. 

57. CRIMINAL LAW — False Pretenses — Worthless 
Check.—The defendant was charged with obtaining 
property by false representations and pretenses that 
he had money ina certain bank, and that a check 
thereon which he gave was good, and would be paid 
on presentation, whereas it was never paid, and when 
in fact he never had any money there, nor any account 
with the bank: Held, that it is not necessary to a con- 
viction to allege or prove thatthe defendant was in- 
solvent.—STATE V. MCCORMICK, Kan., 46 Pac. Rep. 777. 

58. CRIMINAL Law — Homicide — Circumstantial Evi- 
dence.—The fact that the testimony in a criminal case 
is largely ofa circumstantial character does not nec- 
essarily weaken its strength, if the circumstances are 
closely clustered together in one unbroken chain of 
criminating facts, all pointing with unerring cer- 
tainty to the accused as the author of the alleged 
crime. Circumstantial evidence may be quite as con- 
clusive as direct evidence, but it is incumbent upon 
the prosecution, not only to show by a preponderance 
of the evidence that the alleged facts and circum- 
stances completing the chain aretrue, but they must 
also be such facts and circumstances as are incom- 
patible, upon any reasonable hypothesis, with the 
innocence of the accused, and incapable of explana- 
tion upon any reasonable hypothesis other than that 
of the defendant’s guilt.—STaTE v. HaYEs, Utah, 46 
Pac. Rep. 752. 

59. CRIMINAL LAW—Homicide—Impeachment of De- 
fendant asa Witness.—That a defendant is under other 
indictments, for, assault and battery or for carrying 
weapons, cannot be shown to impeach his testimony 
as a witness, the offenses charged, being misdemean- 
ors not involving moral turpitude, and not legitimately 
affecting his credibility.—BRITTAIN V. STATE, Tex., 37 
8. W. Rep. 758. 

60. CRIMINAL LAW —Indorsement of Indictment. — 
Under Mill & V. Code, § 6083, subd. 7 (providing that on 
an appeal from conviction there should be no reversal 
because the clerk omitted to enter the return of the in- 
dictment by the grand jury into court, if the indict- 
ment shows it is a true bill), where the record shows 
that the grand jury came into court, ‘‘and returned 
into court the following indictment” and the certified 
copy of the indictment shows it indorsed, ‘A true bill’’ 
it is sufficient.—CANUFF V. STATE, Tenn., 378. W. Rep. 
547. 

61. CRIMINAL LAaw—Infants—Criminal Liability.—Evi- 
dence merely that a child knew its act in stealing was 
wrong does not show that it understood the nature and 
illegality of the act (Pen. Code, art. 34), so as to war- 
Tant its conviction.—ALLEN V. STATE, Tex., 37 8. W. 
Rep. 757. 

62. CRIMINAL Law—Instruction—Reasonable Doubt. 
—The refusal of an instruction giving {the well-estab- 
lished and approved definition of a reasonable doubt, 
and the giving, instead, of one stating that such doubt 
must be one based on “common sense,” is erroneous. 
—PEOPLE Vv. PAULSELL, Cal., 46 Pac. Rep. 734. 








68. CRIMINAL Law—Interstate Extradition — Indict- 
ment.—In interstate extradition proceedings, the in- 
dictment or affidavit accompanying the requisition is 
sufficient if it substantially charges the commission of 
a crime against the laws of the State from whose jus- 
tics the assured is alleged to have fled. With its suffi- 
ciency asa pleading in other respects the courts of 
the State in which the accused is found have no con- 
cern.—SMITH V. Goss, Minn., 68 N. W. Rep. 1089. 

64. CRIMINAL Law—Joint Trial of Defendants.—It is 
within the sound discretion ol the court to direct that 
two defendants, who have been indicted separately, 
each for adultery with the other at the same time and 
place, shall be tried together without their consent; 
the mere fact that a joint trial may prejudice the de- 
fendants somewhat in the exercise of their right of 
challenge not being sufficient reason for directing sep- 
arate trials.—COMMONWEALTH V. SEELEY, Mass., 45 N. 
E. Rep. 91. 

65. CRIMINAL LAwW—Larceny—Felonious Intent.—On 
a trial for larceny, an instruction that if the hogs de- 
scribed in the indictment were the property of 
F, and they strayed tothe premises of defendant, 
and defendant then took them, and sold them, 
and appropriated the proceeds to his own use, 
and they were of the value of $30, then defendant is 
guilty of grand larceny, though he did not know who 
was the owner of the hogs, is erroneous, in that it 
does not require a felonious intent.—STaTE Vv. LACK- 
LAND, Mo., 378. W. Rep. 812. 

66. CRIMINAL Law—Perjury.—Testimony by a hus- 
band, before a grand jury, that a certain person, whom 
he accused of rape of his wife, submitted, through an- 
other, a proposition to pay him a certain sum, if he 
would drop the matter, and say no more about it, was 
material, and could be assigned as perjury.—BUTLER 
v. STATE, Tex., 37S. W. Rep. 746. 

67. CRIMINAL Law—Record.—Where the record in @ 
criminal case plainly shows what the offense is of 
which the defendant was convicted, and the language 
shows thag the sentence was the judgment of the court, 
and of the ‘law, pronounced upon the defendant on ac- 
count of his conviction upon the indictment, there is a 
sufficient judgment for all purposes. — WHITE V. 
UNITED STATES, U. 8.8. C.,178. OC. Rep. 38. 

68. CRIMINAL Law—Theft—Bailment.— Pen. Code 1895, 
art. 877, declaring guilty of theft ‘‘any person having 
possession of personal property of another by virtue 
of a contract of hiring, or borrowing, or other bail- 
ment, who shall without the consent of the owner 
fraudulently convert” it to his own use, with intent 
to deprive the owner of the value thereof, authorizes 
a conviction for such conversion in any case of bail- 
ment; the term “‘bailment” having such a well under- 
stood meaning that it is not necessary for the article 
to define it, and not being restricted by the article to 
cases of hiring or borrowing.—MALZ V. STATE, Tex., 37 
8. W. Rep. 748. 

69. CRIMINAL Law—Verdict.—Where an indictment 
charged defendants in one count, with the forgery of 
a certain instrument, and in the second with the utter- 
ing of such instrument, a verdict that ‘‘We, the jury, 
find the defendant guilty, and assess his punishment,” 
etc., in that it did not show which of the two offenses 
defendant was convicted of.—STATE V. PIERCE, Mo., 87 
8. W. Rep. 815. 

70. CRIMINAL Law—Witnesses—Prisoner in Peniten- 
tiary.—Whare a material witness for a defendant 
charged with a felony is confined in the penitentiary, 
and is not disqualified from testifying, the defendant 
is entitled, under;the bill of rights,.o compulsory proc- 
ess to enforce his attendance, and the court has power 
to make an order requiring the warden to produce the 
witness in court to testify.—HANCOCK V. PARKER, Ky., 
878. W. Rep. 594. 

71. CRIMINAL PRACTICE — Bribery—Indictment.—An 
indictment for a statutory offense is sufficient if it al- 
leges the commission of the crime in the words of the 
statute, if by that means all that is essential to consti- 
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tute the offense is directly charged. But, if the statute 
does not set forth all of the elements‘necessary to con- 
stitute the offense intended to be punished, an indict- 
ment which simply follows the words of the statute is 
not sufficient. It must, in such case, allege the partic- 
_ ular facts necessary to bring the case within the intent 
and meaning of the statute.—STATE V. HOWARD, Minn., 
68N. W. Rep. 1096. 

72. CRIMINAL PRACTICE — Information—Duplicity.— 
An information charging that a defendant did felo- 
niously make an assault upon a female child, and did 
then and there feloniously ravish, carnally know, and 
abuse such child, is not demurrable on the ground 
that it charges an assault as a distinct offense.—STaTE 
Vv. ELSwWOoD, Wash., 46 Pac. Rep. 727. 

78. DEATH BY WRONGFUL ACT—Right to Damages.— 
Under Act 1883, ch. 160 (Mill. & V. Code, § 8134), provid- 
ing that, where death is caused by the fault of another, 
the party suing, if entitled to damages, shall have the 
right to recover forthe suffering and loss of time result- 
ing to the deceased, as well as damages resulting to the 
persons for whose benefit the right of action survived, 
the right to damages for the death of a married woman 
caused by the fault of another, is vested in the surviv- 
ing husband, to the exclusion of the next of kin.— 
CHATTANOOGA ELECTRIC Ry. CO. V. JOHNSON, Tenn., 
878. W. Rep. 558. 

74. DECEIT — Contract with Attorney — Fraudulent 
Representations.—False representations by an attor- 
ney to an inexperienced client, as to the value of cer- 
tain land which the attorney undertakes to recover for 
his client, whereby the latter is induced to execute a 
note for an exorbitant fee for the attorney’s services, 
constitute positive fraud.—MANLEY V. FELTY, Ind., 45 
N.E. Rep. 74. 

7%. DEDICATION OF STREET.—Where a grantor of 
land, after delivery of the deed, makes and records a 
plat of it as a part of a city, there is no dedication to 
public use of the land in the streets described in such 
plat.—HAWTHORNE V. MYERS, Ky., 37S. W. Rep. 593. 

76. DEED—Construction—Vested Remainder.—A quit- 
claim deed, after reciting the parties, consideration, 
and description of the property conveyed, continued, 
interms: ‘‘Reserving to myself (grantor) the right 
to occupy said premises for myself and my family so 
long as I shall desire so to do. To have and to hold the 
aforegranted premises to the said grantee for the full 
term of his natural life, and after his death to the heirs 
of my body; to have and to hold to their use and be- 
hoof forever, so that neitherI, the said (grantor), nor 
my heirs, nor any other person or persons claiming 
from or under or in the name, right, or stead of me or 
them by any way or means, have any estate, right, 
title, or interest of, in, and to the aforesaid premises, 
with the appurtenances:” Held, thaton the death of 
the grantor before the death of the grantee the heirs 
of the body of the grantor would take the remainder 
as of the death of the grantee.—WASON V. RANNEY, 
Mass., 45 N. E. Rep. 85. 

77. DeED—Delivery.—A parol agreement to convey 
land, followed by the execution of a deed which is 
never delivered, vests no title in the grantee.—ROGERS 
v. Eron, Ind., 45 N. E. Rep. 93. 

78. DEED—Homestead.—A deed [of the homestead, 
invalid as a eonveyance of the homestead interest, for 
failure of the husband to sign, is yet valid as a convey- 
ance of all interest'in the land in excess of the value of 
$1,000, the homestead being by statute limited to that 
value.—DESPAIN V. WAGNER, Iil., 45 N. E. Rep. 129. 

79. DEED—Estate Conveyed.—A deed to a trustee, to 
hold as the ‘‘absolute” property of the grantor’s wife, 
“that she may have a permanent home for her life, 
and his children by hera pittance after her death,” 
conveys the wife a fee simple, and not merely a life 
estate with the remainder to the children.—FacKLER 
v. BERRY, Va., 258. E. Rep. 887. 

80. DEED — Negative Covenant.—A provision in a 
deed ‘‘that the premises hereby conveyed are not to 
bejused for saloon or dramshop. purposes” is a negu- 








Co. v. Pras, Ill., 45 N. E. Rep. 145. 


81. DEED—Wife’s General Estate.—The mode of con. © 


veyance by deed jointly executed by husband and 


wife, accompanied by the private examination of the © 


No, 


tive covenant, and not acondition.—STaR BREWERY _ 















wife, substituted, under the act passed in North Car. © 


olina in 1715, instead of fine and recovery at common 
law, has remained unchanged by subsequent legisla- 
tion. Hence, a separate deed of her general estate 


if 


in land, executed by a wife to her husband, is void | 
though her privy examination be taken.—GIFFIN YY. ~ 


GIFFIN, Tenn., 378. W. Rep. 710. 


82. DEED OF TRUST — Foreclosure.—Under a statute — 


directing that foreclosure proceedings shall be sub- 
ject to and governed by the law ‘‘regulating proceed- 
ings In civil cases,” whether a proceeding to foreclose 
a trust deed is at law or in equity must be determined 
by the circumstances of the particular case, as dis- 


closed by the pleadings and the relief to be granted.— ~ 


BRIM V. FLEMING, Mo., 378. W. Rep. 501. 

88. DivoRCcE—Alimony.—Under Rev. St. ch. 40, § 18, 
providing that, where a divorce has been decreed, the 
court may, on application, make alterations in the al- 
lowance of alimony, a petition of the beneficiary for 
assistance in collection of alimony puts the whole mat- 
ter before the court, so as to authorize it to make 
changes in regard to prospective alimony.—CRalG Vv. 
OCralG, Ill., 45 N. E. Rep. 153. 


84. DOWER — Setting Aside Fund.—Where a widow | 


consents that afund equivalent ‘to the value of one 
third of the decedent’s estate shall be set aside for her 
use as dowress, she must treat that fund as real estate, 
and cannot encroach on the principal, though altered 
conditions may afterwards compel a reduction of the 
rate of interest.—WOLFE V. LARISON, Ill., 45 N. E. Rep. 
112. 

85. EJECTMENT — Improvements — Presumptions.— 
Where one claiming land under a tax deed makes per- 
manent improvements, it will be presumed, in the ab- 
sence of evidence to the contrary, that they were made 
in good faith.—FIsSH V. BLASSER, Ind., 45 N. E. Rep. 
63. 

86. ELECTIONS—Ballot Law — Neminee by Petition.— 


Under the provision of the ballotlaw (St. § 1453) that, : 


‘if any political party entitled to nominate by con- 
vention shallin any case fail todo so, the names of 
all nominees by petition for any office, who shall be 
designated in their petitions as members of and candi- 
dates of such party, shall be printed under the device 
and title of such party on the ballots, as if nominated 
by convention,” before a clerk can be compelled by 
mandamus to printthe name of a nominee by petition 
under a party device and title it must be shown that 
such party has made no nomination by convention, 
and that the candidate is in fact a nominee by petition 
of that party.—SOUTHALI V. GRIFFITH, Ky., 37 S. W. 
Rep. 577. 

87. ELECTRICITY—Priority of Rights.—A franchise to 
operate a telegraph line over any part ofthe United 
States domain, or any military or post road, acquired 
under Act Cong. July 24, 1866, when accompanied by 
occupancy thereunder, confers rights superior to 
those of acompany subsequently constructing a line 
for transmitting electricity both for lighting purposes 
and for propelling machinery, and hence the latter 
line must be constructed so as not to interfere with 
the former.—WESTERN UNION TEL, Co. Vv. LOS ANGELES 
ELEcTRIC Co.,U. 8.C. C.,8. D. (Cal.),76 Fed. Rep. 
178. 

88. EMINENT DOMAIN — Compensation for Property 
Taken.—Where property is taken or injured by a mu- 
nicipal corporation under the power of eminent 
domain, the compensation to which the owner is en- 
titled is to be fixed by the established judicial tribu- 
nals of the State, and such corporation cannot legally 
be authorized to itself determine the amount of such 
compensation.—IN RE FISHER, Penn., 35 Atl. Rep. 922. 


89. EMINENT DOMAIN — Land Taken for Reservoir ; 


Purposes.—In an action under the Colorado irrigation 
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statute to condemn land covered by water, for reser- 
yoir purposes, after respondent demands a jury, and 
enters on the trial, it is too late to ask for the appoint- 
ment of commissioners under the statute to determine 
whether or not a necessity exists for the condemna- 
tion of the land.—SIEDLER V. SEELY, Colo., 46 Pac. Rep. 
848. 

90. EMINENT DOMAIN—Public Use.—A lumbering com- 
pany, organized also for the construction of a railroad. 
which has constructed and has in operation a few 
miles of road for the use and benefit of the general 
public in carrying freight and passengers, may exer- 
cise the power of eminent domain for condemning 
right of way, though the road is built through a 
sparsely settled country, without any towns or other 
railroad at its termini, and though the road bas not 
been equipped with coaches, and no fare has been 
cbarged passengers.—BRIDAL VEIL LUMBERING CO. V. 
JouNSON, Oreg., 46 Pac. Rep. 790. 


91. EMINENT DOMAIN — Right to Compensation.—In 
this State, private property Cannot be taken or dam- 
aged for public use without compensation therefor, 
and this rule applies to municipalities and counties 
exercising the right of eminent domain.—HODGEs V. 
BOARD OF SUP’RS OF SEWARD COUNTY, Neb., 68N. W. 
Rep. 1027. 


92. Equity — Party to Fraudulent Transaction.—An 
heir, who was part owner of property left by his de- 
ceased father, subject to the life estate of his mother 
as dowress, who knew of and acquiesced in a scheme 
by his brother to acquire the entire title, as against 
the other heirs, by the purchase of the property at tax 
sale, has no standing in acourt of equity to recover 
his share of the property from the brotherafter the 
death of their mother.—LAWTON V. EsTES, Mass., 45 N. 
E. Rep. 90. 

93. EQUITY JURISDICTION.—AS a general rule, a court 
of equity will not interpose an objection to its own 
jurisdiction on the ground that the plaintiff has an ad- 
equate remedy atlaw, but will retain the cause and 
award the relief to which the parties would have been 
entitled in a court of law.—TAYLUR V. AINSWORTH, 
Neb., 68 N. W. Rep. 1045. 


94, ESTOPPEL—Indorser of Note and Mortgage.—The 
owner ofa note secured by a trust deed on personal 
property, who indorsed and delivered both to a third 
person, is estopped to deny the title of a bona fide pur- 
chaser from his indorsee, or the right of such pur- 
chaser to enforce the security.—GRross V. OTIS, Miss., 
20 South. Rep. 843. 

%. ESTOPPEL IN PalIs.—A grantee holding under a 
deed, the record of which has been destroyed, is, as 
against a subsequent mortgagee, estopped to assert 
his title, where he aided the mortgagor, his grantor, 
to secure the loan, without disclosing to the mort- 
gagee his title.—-SHATTUCK V. CAULEY, N. Car., 258. E. 
Rep. 872. : 

%. EVIDENCE—Admissions of Coparty.—In an action 
by children for the death of their father, a statement 
by one plaintiff, after the killing, that she cautioned 
decedent to look out for the train by which he was 
killed, is admissible against her, as a declaration 
against interest, to show negligence on the part of de- 
cedent, but is hearsay as to the others.—ST. Louis 8. 
.- Co. OF TEXAS V. BISHOP, Tex., 87 S. W. Rep. 

97. EVIDENCE—Book of Account.—It is not error to 
refuse to admit in evidence, asa book of account, a 
vest-pocket book, used for making memoranda in re- 
gard to any matter of which the owner wished to make 
hote.—RILEY v. BOEHM, Mass., 45 N. E. Rep. 84. 

98. EVIDENCE — Books of Science.—Books of science 
are generally inadmissible as evidence to prove the 
Opinions contained in them; but, if a witness refers to 


_ them as an authority for his own opinions, they may 


be received for the purpose of contradicting him. 


Evidence showing that the plaintiff's predecessor in 


title had, by his conduct while he held the title, dis- 





avowed the claim now set up by the plaintiff under the 
title, is competent against the plaintiff.—NEW JERSEY 
Zinc & IRON CO. v. LEHIGH ZInNC& IRON Co.,N. J., 35 
Ati. Rep. 915. 

99. EVIDENCE — Breach of Marriage Promise.—On a 
trial for breach of marriage promise, an article pub- 
lished over defendant’s signature, attacking plaintiff's 
character, and an insulting letter addressed by defend- 
ant to plaintiff, both written after the commencement 
of the action, are admissible to prove the animus ot de- 
fendant in refusing to perform the marriage contract, 
and may be considered in aggravation of damages.— 
OSMUN V. WINTERS, Oreg., 46 Pac. Rep. 781. 

100. FEDERAL CoURTS—Diverse Citizenship.—Diverse 
citizenship, to sustain federal jurisdiction, must be 
such that all the parties on one side of the contro- 
versy are citizens of different States from all those on 
the other side; and, in determining the question of 
jurisdiction, the parties are to be arranged on one side 
or the other, as their interests require.—CONSOLIDATED 
WaTER Co. v. BABCOCK, U.8. ©. C., 8. D. (Cal.), 76 
Fed. Rep. 243. 

101. FEDERAL CouRrT — Following State Decision.— 
Where a contract or obligation has been entered upon 
before there has been any judicial construction ofa 
State statute upon which the contract or obligation 
depends by the highest court of the State, a federal 
court obtaining jurisdiction of a question touching the 
validity, effect, or obligation of such a contract will, 
while leaning to an agreement with the State court, 
exercise an independent judgment as tothe validity 
and meaning ofsuch contract, and will not necessarily 
follow opinions of the State court construing such 
statute, if such decisions were rendered after the 
rights involved in the controversy originated.—LovIs- 
VILLE TRusT CO. Vv. CITY OF CINCINNATI, U. 8. C. C. of 
App., Sixth Circuit, 76 Fed. Rep. 297. 

102. FEDERAL CouRTs — Jurisdiction — Criminal Ap- 
peais.—Act Feb. 9, 1893, § 8, gives to the Supreme Court 
of the United States jurisdiction to review, on appeal 
or writ of error, any final judgment or decree of the 
court of appeals of the District of Columbia, where 
“the matter in dispute, exclusive of costs, shall ex- 
ceed the sum of $5,000:” Held, that this jurisdiction 
does not extend to criminal cases.—CHAPMAN V. 
UNITED StaTsEs, U. 8.8. C., 178.0. Rep. 77. 

108. FEDERAL Courts — Jurisdiction—Intervention.— 
The federal circuit court, having jurisdiction of an ac- 
tion, and the custody or control of the fund or prop- 
erty in contreversy, may entertain a petition of inter- 
vention, and try the issues thereon, without regard to 
the citizenship of the parties in the main action, or to 
the amount in controversy under the petition.—PEo- 
PLE’s Sav. INST. OF ERIE COUNTY, PA., V. MILES, U. 8. 
C. C. of App., Eighth Circuit, 76 Fed. Rep. 252. 

104. FEDERAL Courts — Jurisdiction—Irrigation Dis- 
tricts.—A decision by the supreme court of a State, 
adverse to the claim made in that court by one of the 
parties to the action,that proceedings by the board of 
supervisors in organizing an irrigation district in ac- 
cordance with the statute operated to deprive him of 
his property without due process of law, involves a 
federal question.—TREGEA V. BOARD OF DIRECTORS OF 
MODESTO IRRIGATION Dist.,U. 8. 8. C.,178. 0. Rep. 
52. 
105. FEDERAL CourTs — Jurisdiction of Supreme 
Court.—The supreme court has no jurisdiction to re 
view, upon writ of error, the action of a circuit court 
of appeals in affirming the judgment of a circuit court 
rendered in a suit to recover damages for infringe- 
ment of a copyright, where the plaintiff had claimed 
no right under the copyright laws of the United 
States, but had maintained the action wholly upon the 
right given by the common law.—PREss PUB. Co. Vv. 
MONROE, U. 8. 8. C., 178. OC. Rep. 40. 

106. FEDERAL CouRTs — Mexican Grants. — The fact 
that both parties claim usader Mexican grants, con. 
firmed and patented by the United States, in accord- 








ance with the provision of the treaty of Guadalupe 
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Hidalgo, protecting all existing property rights, does 
not render the suit one arising under that treaty, so as 
to confer jurisdiction on a federal court.—CRYSTAL 
SPRINGS LAND & WATER CO. V. CITY OF LOS ANGELES, 
U.8.C.C.,8. D. (Cal.), 76 Fed. Rep. 148. 

107. FEDERAL COURTS — Supreme Court — Appellate 
Jurisdiction — Jurisdictional Amount. — The Supreme 
Court of the United States has no jurisdiction to re- 
view the judgment of the court of appeals of the Dis- 
trict of Columbia, in a controversy between a mother 
and a testamentary guardian involving the custody of 
infant children, since the matter in dispute cannot be 
reduced to any pecuniary standard of value, so as to 
determine whether the jurisdictional amount is in- 
volved. — PERRINE V. SLACK, U. 8.8. C.,17S.C. Rep. 

108. FRAUDS, STATUTE OF —Oral Contract. — Where an 
oral contract is capable of being completed within a 
year, it is not within the statute of frauds, though the 
parties may have thought it probable that it would, as 
it did, extend over a longer period.—SMALLEY Vv. 
MITCHELL, Mich., 68 N. W. Rep. 978. 


109. FraUDs, STATUTE OF—Parol Promise as to Will.— 
A contract to make no will which will deprive one of 
property which she would take as heir if there was no 
will, having relation to real estate and personalty, 
and being within the statute as to the former, and not 
being divisible is wholly void.—DICKEN v. MCKINLayY, 
Ill., 45 N. E. Rep. 134. 


110. FRauDSs, STATUTE OF—Trusts.—Under the statute 
of frauds, §9 (1 Starr. & C0. Ann. St. p. 1200), providing 
that all declarations of trust shall be void uniess mani- 
fested by some writing signed by the party enabled to 
declare such trust, or by his last will, a will executed 
by the grantor long before the conveyance in trust, 
and afterwards revoked, is insufficient to take the case 
out of the statute.—DAVIs V. STAMBAUGH, IIl., 45 N. EB. 
Rep. 170. 

111. FRAUDULENT CONVEYANCE — Knowledge of 
Grantee. — A mortgage given to secure a pre-existing 
debt will not be declared void from the fact alone that 
the mortgagee, at the time of its execution, had notice 
of an intention on the part of the mortgagor to de- 
fraud creditors of the latter. In order to avoid the 
security in such case, the mortgagee must have par- 
ticipated in the fraudulent purpose of the mortgagor. 
—GROSSHANS V. GOLD, Neb., 68 N. W. Rep. 1031. 


112. FRAUDULENT MORTGAGE — Gift to Wife —Insolv- 
ency of Husband.—The married woman’s act being for 
the purpose of extending, and not contracting or limit- 
ing, the rights of married women in this State, will not 
be held to have abrogated the equitable rule which 
upheld gifts from husbands to wives, made when the 
husband was solvent, and which did not impair the 
existing rights of creditors.—DAYTON SPICE-MILLSs Co. 
Vv. SLOAN, Neb., 68 N. W. Rep. 1041. 


113. HiGHway — Assessment of Damages. —In the 
making of an alteration in a public road by surveyors 
of the highways appointed under the road act by va- 
cating a part thereof, and laying out a new road in 
lieu of the part vacated, areturn of surveyors that 
they had made an assessment of the damages to the 
respective owners of the land taken for the laying out 
of the aforesaid road, laid out by them to take the 
place of the part of said road thereby vacated, was 
held to be defective and insufficient, as not conform- 
ing to the statute, which requires, in such case, that 
the assessment be made for the damages the land- 
owner shall sustain by the altering of said road.— 
STATE V. LARABEE, N. J., 35 Atl. Rep. 911. 

114. HigHway — Dedication.—In an action to recover 
the statutory penalty for obstructing a public road 
never laid out by the public authorities, running 
through defendant’s land, it appeared that the public 
commenced using the road about the year 1849, when 
the land was owned by H, who died in 1856; that after 
his death the land was owned by two other persons for 
18 or 20 years before it was sold to defendant. There 





was evidence tending to prove a dedication by H and 
such two other persons, and also to prove the exist © 
ence of the highway by prescription: Held, that in 
structions which limited the jury to evidence tending 
to show a dedication by H only were erroneous,— 
TOWN OF WHEATFIELD V. GRUNDMANYN, Ill., 45 N. EB, | 
Rep. 164. : 

115. HOMESTEAD — Partial Occupation. — Defendant 
owned a one-half interest in a one-story brick build. ~ 
ing, a portion of which he occupied in his business ag © 
postmaster of the town in which the building wag 
situated, the rest of the building being rented for store © 
purposes: Held,that the defendant’s interest was ex- 
empt as a business homestead. — BRENNAN V. FULLER, © 
Tex., 37S. W. Rep. 641. : 

116. HUSBAND AND WIFE — Antenuptial Contract,— 
Under an antenuptial contract the intended husband | 
reserved to himself,as nis own separate property, a 
certain lot, of which, after his death, his wife was to 7 
have full control during her life and widowhood. She 
was also “to receive as dower’ from his estate $500 
annually, during her life and widowhood. He died in- 
testate, after the marriage, leaving his wife, but no © 
child or children, nor descendants of a child: Held, — 
that such agreement did not cut off the widow’s inter- 
est in his estate as his heir, under 1 Starr & C. Ann. St, © 
p. 879, §1, cl. 3.—CHRISTY V. MARMON, III., 45 N. E. Rep, 
150. 

117. HUSBAND AND WIFE — Contracts Between. — An 
agreement, after marriage, between husband and 
wife, that each should retain his or her separate prop- 7 
erty, and that the increase should remain separate 
property, is void.—ENGLEMAN V. DEAL, Tex., 37 8. W. 
Rep. 652. 

118. HUSBAND AND WIFE — Joint Tenancy—Estates in 
Entirety.—Where a wife, who is one of the owners of 
an estate in entirety in a homestead, states in her 
will that she owns an estate as tenant in common with 
her husband, each owning the undivided one-half © 
thereof, and bequeaths a life estate to him, and her in- 
terest insuch homestead after such life estate to an- 
other, and also in the same will bequeaths all of her 
household goods and other property to the same lega- 
tee: Held, that this is not a sufficient contract or con- 
veyance upon her partto divest her of the estate in 
entirety, and create the estate of tenant in common as 
to her.—WILSON V. JOHNSON, Kan., 46 Pac. Rep. 833. 


119. INFANCY—Note — Ratification.—In an action on @ 
note made by defendant while a minor, he testified 
that after his majority he said to the plaintiff’s agent 
that it wasajust debt, and he would pay it “if I ever 
got so thatI could without inconvenience to myself;” 
that the agent then asked him if he could not fix some 
time at which he would pay it, and he replied that he 
would not promise to pay the note in one year, nor in 
ten years, nor at any time: Held,that the evidence 
did not show ratification.—BRESEE V. STANLY, N. Car., 
258. E. Rep. 870. 

120. INSOLVENCY—Title of Assignee.—The title of the 
assignee of an insolvent debtor to the property of such 
debtor, duly vested in him by proceedings in the court 
of insolvency, is not affected by subsequent proceed- 
ings against an assignee of the insolvent partnership 
of which such debtor is a member. — JAQUITH V. FUL- ~ 
LER, Mass., 45 N. E. Rep. 54. 

121. INSURANCE — Breach of Policy — Waiver.—A loss © 
having occurred under a fire policy, the insured was ~ 
examined under oath by the adjuster of the company, 
and disclosed facts which entitled the company to for- 
feit the policy. The adjuster, however, made no claim 
of forfeiture, but told the insured to get up his bills 
and proofs of loss. In a subsequent letter this was re- 
peated, with a qualification that the company, in mak- 
ing the suggestion, did not intend to waive any of its 
rights. The insured forwarded to the company his 
proofs of loss. After some delay the company ad- ~ 
vised the insured that his proofs were insufficient, but 
did not point out the deficiency: Held, that the action 
of the company in requiring proofs of loss after hav- 













sa 













































































tainin 
no int 
Hare: 


12y. . 
agains 
ment « 
execu 
peach 
cution 
NAN, M 

130. . 
ment « 
only wv 
matte! 
maint: 
homes 
that i 
sented 
LEY v. 












ending 
-0US.— 


N. E.7 


ndant | 
build. © 







1688 ag 
z was” 


r store 
aS eX- 
JLLER, 


"act.— 


sband | 


rty,a 


vas to 


She 


ed in- 
ut no 
Held, 
inter. 
n. St, 
. Rep. 


— An 

and 
prop- 
arate 
5. Wa 


tes in 
ers of 
on her 
with 
2-half 
er in- 
tO an- 
»f her 
lega- 
r con- 
ite in 
on a8 


ona 
tified 
igent 
ever 
elf ;” 
some 
at he 
or in 
lence 
Car., 


f the 
such 
ourt 
ceed- 
‘ship 
FUL- 


loss 


any, 
» for- 
laim 
bills 
3 re- 


f its 
his 
 ad- 


but © 


tion 
hav- 





Vou. 44 





CENTRAL LAW JOURNAL. 28 








ing knowledge of the breaches of the policy was a 
waiver of its right of forfeiture.—GEORGIA HOME INS. 
Co. v. MORIARTY, Tex., 378. W. Rep. 628. 

122. INSURANCE — Other Insurance. — Where a policy 
of fire insurance provides for forfeiture in case addi- 
tional insurance be taken out without the consent of 
the company indorsed on the policy, the fact that the 
local agent who has authority to issue policies and 
grant permission for additional insurance, and who 
gives such permission, forgets to indorse the same on 
the policy, will not prevent a recovery.—GERMAN INS. 
Oo. Vv. CAIN, Tex., 378. W. Rep. 657. 


123. INSURANCE—Policy—Construction.—A life insur- 
ance policy provided that the full amount of the pol- 
icy should only be paid in the event insured died 
“after one year from the date of the policy.” The 
policy took effect on the day of itsdate: Held, that in 
computing the year the day of the date of the policy 


should be excluded.—WALKER V. JOHN HANCOCK MOT. 


Lire Ins. Co., Mass., 45 N. E. Rep. 89. 


124. INSURANCE—Policy — Divisibility.—Where an in- 
surance policy covers a house, furniture, and merchan- 
dise, it is divisible; and the violation of a provision re- 
lating only to the merchandise is nota bar to a re- 
covery under the policy for the loss of the other prop- 
erty.—GEORGIA Home Ins. CO. V. MCKINLEY, Tex., 37 
8. W. Rep. 606. 

125. INTERSTATE COMMERCE ACT—Maximum Rates— 
Transportation of Freight. —The right to prescribe 
maximum rates for the transportation of freight is the 
right to dictate an indispensable jand one of the most 
important terms of the contract between the carrier 
and the shipper.—INTERSTATE COMMERCE COMMISSION 
vy. CINCINNATI, N. O. & T. P.;Ry. Co., U. 8. 0. C.,8. D. 
(Ohio), 76 Fed. Rep. 183. 

126. INTERVENTION—By Receivers of Bank.—Under 
Oode Civ. Proc: Cal. § 387, authorizing intervention by 
one “who has an interest in the matter in litigation,” 
the receivers of a national bank may intervene in a 
suit against the bank to recover a debt.—BOWEN V. 
NEEDLES NaT. BANK, U. 8. C. C., 8. D. (Cal.), 76 Fed. 
Rep. 176. 

127. INTOXICATING LIQUORS — Illegal Sale.—Pub. St. 
ch. 218, § 19, which provides that ‘‘an offense com- 
mitted on the boundary line of two counties, or within 
one hundred rods of such line, may be aileged to have 
been committed, and may be prosecuted and punished, 
in either county,” in a case where defendant is in- 
dicted for the local offense of keeping a liquor nui- 
sance, has the effect of extending, not only the county 
line, but also the town line, for the purposes of allega- 
tion, prosecution, and punishment, into the county 
andtown adjoining.—COMMONWEALTH V. MATTHEWS, 
Mass.,45 N. E. Rep. 92. 

128. INTOXICATING LIQUORS—Unlawful Use of Prem- 
ises by Tenants.—Where the owner of a tenement, with 
full knowledge, permits the tenant to use a portion o? 
the premises not leased by him for the illegal sale or 
keeping of intoxicating liquors, he is liable for main- 

taining a nuisance, irrespective of the fact that he has 
no interest in the liquors himself.—COMMONWEALTH V. 
HAYEs, Mass., 45 N. E. Rep. 82. 


129. JUDGMENT — Collateral Attack.—In an action 
against a sberiff and his sureties, brought by a judg- 
ment creditor, for the failure of the officer to return an 
execution, the officer cannot, by way of defense, im- 
peach the validity of the judgment on which the exe- 
cution was issued.—VICKSBURG GROCERY OO. V. BREN- 
NAN, Miss., 20 South. Rep. 844. 

130. JUDGMENT—Collateral Attack for Fraud.—A judg- 
ment or decree can be collaterally attacked for fraud 
only when such fraud is extrinsic or collateral to the 
Matter tried, and an independent action cann«t be 
Maintained in equity to set aside a decree allotting a 
homestead tothe widow of a decedent, on the ground 
that in procuring such decree the widow misrepre- 
sented to the court the facts as to the property.—HAn- 
LEY v. HANLEY, Cal., 46 Pac. Rep. 736. 








131. JODGMENT—Entry Nunc Pro Tunc.—The author- 
ity of courts, both of law and equity, to enter a judg- 
ment or a decree nunc pro tunc, does not depend upon 
statute. It is an inherent power lodged in the courts. 
—VAN ETTEN V. TEST, Neb., 68 N. W. Rep. 1028. 

182. JODGMENT—Laches.—On application to correct a 
judgment, it appeared that the individual members of 
R & Co. were each served in an action for debt, and 
made default; that said judgment was taken against 
all the ‘‘defendants,” and was carried into the judg- 
ment records with a writ of inquiry; that on execu- 
tion of the writ a further judgment was made, and car- 
ried into the minutes of the court, whieh found “that 
the defendants are justly indebted to plaintiffs in the 
sum of,” etc., and that plaintiffs ‘‘do have and recover 
of the defendants R & Co., a firm composed of R L and 
8, the said sum,” and “for all ofjwhich let execution is- 
sue:” Held, that said judgment authorizes execution 
against all the defendants individually, as well as 
against the firm.—DE CAMP v. BaTEs, Tex., 87 8. W. 
Rep. 644. 

133, JODGMENT—Relief against in Equity.—A court of 
equity will not set aside a judgment at law on grounds 
which wcre presented to the trial court in a motion 
for new trial and held insufficient. — TELFORD Vv. 
BRINKERHOFY, Ill., 45 N. E. Rep. 156. 

134. JUDGMENT—Res Judicata.—A judgment in pro- 
ceedings commenced by a municipal corporation for 
the condemnation of land for a street, fixing the 
amount to be paid to the owner as compensation, is an 
adjudication binding on the corporation; and it can- 
not ignore such judgment, and, by commencing new 
proceedings for the same purpose, again litigate the 
question of the amount of just compensation.—ILLI- 
NOIS CENT. R. Co. Vv. CITY OF CHAMPAIGN, Ill., 45 N. BE. 
Rep. 120. 

135. JUDGMENT— What Constitutes.—In consolidated 
cases in which the plaintiffs were creditors of K, one 
of the defendants in each case, and another of the de- 
fendant’s bank, which held a deed of trust on K’s prop- 
erty, the pleadings presented a controversy as to the 
amount of the debt due such bank. A decree was en- 
tered in favor of the bank, which also determined the 
order in which K’s debts should be paid out of the pro- 
ceeds of the property described in the trust deed: Held, 
that such decree was a judgment, under Code, §§ 2970, 
2971 (Mill. & V. Code, §§ 3684, 3685), declaring that the 
word “judgment” is usually applied to a determination 
of the rights of the parties in an action at law, and the 
word ‘‘decree” toasimilar determination in equity, 
but the words are interchangeabie ‘‘in this Code.”— 
WARD V. KENNER, Tenn., 378. W. Rep. 707. 

136. JUDGMENT LIEN—Surrender of Unrecorded Deed. 
—Property conveyed to an insolvent purchaser as 
trustee for his wife, the consideration being paid by 
the husband, becomes subject to the lien of a judgment 
against hiw, which is not divested by a return and 
cancellation of the deed, which is unrecorded.—KLINE 
v. TRIPLETT, Va., 25 8. E. Rep.{ 886. 

137. LANDLORD AND TENANT—Surrender of Lease.— 
Under Rev. St. § 2362, providing that no estate or inter- 
est in lands shall be surrendered unless by act or oper- 
ation of law, or by deed of conveyance in writing sub- 
scribed by the party surrendering the same, or by bis 
lawful agent, thereunto authorized by writing, a lessee 
under a written lease remains liable thereon to the 
lessor after an assignment of the lease to a third per- 
son as subtenant, where the consent of the lessor to 
such transfer, indorsed on the lease, expressly so pro- 
vides, regardless of any oral agreement between the 
lessee and agents of the lessor, not shown to have 
written authority from him to make such agreement. 
—LOVEJOY Vv. McCarty, Wis.,68N. W. Rep. 1003. 

138. LANDLORD AND TENANT—Trespass by Landlord. 
—Wherea tenant is to pay his landlord as rent a spe- 
cific portion of the crop after he has harvested it, but, 
while it is standing, the landlord and others, acting 
under him, go on the land, and remove the crop, the 
tenant is entitled to recover at least the value of his 
share as it stood, without any deduction for the ex- 



















24 





CENTRAL LAW JOURNAL. 














pense of harvesting the landlord’s share.—FOLEY v: 
SOUTHWESTERN LAND Co., Wis., 68 N. W. Rep. 994. 

139. LizEN—Material Man’s Lien.—A manufacturer, 
selling, in the usual course of trade, glass to a mer- 
chant, without any knowledge or understanding that 
it is to be used in the construction of any particular 
building, cannot enforce a material man’s lien therefor 
against the building for which the glass was ordered 
by the merchant, by whom it was sold tothe owner.— 
—VAN CLEVE GLAss Co. V. ERRATT, Mich., 68 N. W. 
Rep. 978. 

140. LIFE INSURANCE—Application—False Represen- 
tations.—Where a life insurance agent asks a part only 
of the questions printed inthe application, assuming 
the responsibility of filling in the rest of the answers 
himself, and the assured signs the application without 
having his attention called to the answers written by 
the agent, the fact that some of such answers contain 
materially false representations will not avoid the 
policy.—VAN HOTTEN V. METROPOLITAN LIFE INS. Co., 
Mich., 68 N. W. Rep. 982. 

141. LIFE INSURANCE—Contract — Waiver of Misrep- 
resentation.—A life insurance company which, on an 
application of the assured,jhad issued to him a certifi- 
cate payable :to a woman described therein as his 
wife, was afterwards notified by the assured that the 
beneficiary was not his wife, and requested to correct 
the certificate. Ten days thereafter, the company 
wrote the assured to return the certificate for correc- 
tion, at the same time sending him notice of an assess- 
ment thereon which assessment was paid by the 
beneficiary after the death of the fassured, and 
retained by the company: Held, that such ac- 
tion by the company was a waiver of the mis- 
representation {as to the relationship of the bene- 
ficiary to the assured, and the certificate was enforce- 
able.—SEIBEK V. NORTHWESTERN MOT. RELIEF ASSN., 
Wis., 68 N. W. Rep. 1009. 

142. LIMITATIONS OF ACTIONS—Executors.—The fact 
that notes of a decedent are held by his executor does 
not prevent the running of the statute of limitations 
against them.—IN RE KUHLMAN’S ESTATE, Penn., 35 
Atl. Rep. 918. 

143. Manpamus — Form of Writ.—The peremptory 
writ of mandamus must conform strictly to the com- 
mand of the alternative writ, or, in the absence of the 
alternative writ, to the prayer of the petition, which is 
the basis of the proceeding and clearly indicates the 
particular duty to be performed.—LAFLIN Vv. STATE, 
Neb., 68 N. W. Rep. 1022. 

144. MANDAMUS TO STATE OFFICER—State Treasurer. 
—Act April 21, 1893, requires bond investment com- 
panies to deposit with the State treasurer, in cash or 
securities approved by him $100,000, for the protection 
of investors, within 30 days, or, on failure, forfeit their 
charters. Held, that where the treasurer received 
from such a company a note for $100,000, secured by a 
trust deed on land on which there was $10,000 incum- 
brance, and $10,000 in cash, and agreed to apply the 
$10,000 to the discharging of such incumbrance as soon 
as the holder of it would accept the money, mandamus 
was the proper remedy to compel him to do so on his 
refusal.—STATE V. STEPHENS, Mo., 378. W. Rep. 506. 

145. MARRIAGE—Evidence.—The issue being whether 
the deceased executed an alleged written contract of 
marriage with the petitioner, conveyances executed by 
the deceased, subsequent tothe marriage contract, in 
which he was described asasingle man, were inad- 
missible in evidence against the petitioner.—IN RE 
HULET?’s ESTATE, Minn., 69 N. W. Rep. 31. 

146. MARRIAGE—Validity—Bigamy.—Act Nov. 28, 1861 
(Gen. St. ch. 4), § 1, provides that amarriage is a civil 
contract, to which the consent of parties capable in 
law of contracting is essential. The act contains pro- 
visions requiring a license, directing how and by 
whom marriages may be celebrated, and prescribing 
other regulations, but contains no express clause mak- 
ing void marriages contracted by mutual consent, per 
verba de presenti, except a prior license is obtained or 












solemnization hadin accordance with its provisiong: 
Held, that such statutes did not make void a commog 
law marriage by contract per verba de presenti.—STatE” 
Vv. ZICHFIELD, Nev., 46 Pac. Rep. 802. : 


147. MASTER AND SERVANT—Assumption of Risk.—. 
employee assumes the risks arising from the unsafe 
condition of premises where his labor, or a portion of” 
it, is to be performed, when the risks and conditions 
are known to him, or are apparent and obvious to per. | 
sons of his experience and understanding, if he voh” 
untarily enters into the employment, or, after com.” 
mencing, makes no complaint or objection in respect i. 
to the hazards.—Cn1caGo, B. & Q. R. Co. V. MCGINNIB, - 
Neb., 68 N. W. Rep. 1057. ; 


148. MASTER AND SERVANT — Negligence.—A servant © 
who is injured in the discharge of his duties by falling © 
from a trestle while walking on a plank which had be. © 
come so worn that it was not more than three inches” 
wide at the top cannot recover, though he had pre © 
viously notified the master of the defect, and wag 
given a promise, indefinite as to time, that the plank ~ 
would be replaced by a new one.—BREWER V. TENNES- © 
SEE COAL, IRON & RaILway Co., Tenn., 378. W. Rep, © 
549. ; 
149. MASTER AND SERVANT—Negligent—Pleading.—In- 
an action against a master for the death of a servant, 
the general averment of knowledge or want of knowh 
edge by decedent of defects in the appliances includes” 
both actual and imputed knowledge.—CHICcAaGo saa 
R. Co. v. WAGNER, Ind., 45 N. E. Rep. 76. 


150. MASTER AND SERVANT—Personal Injury.—Where, © 
in an action by an employee against his master to re 
cover for an injury, there was evidence that plaintit # 
in going from one part of the mill, where he worked, ~ 
to another, took the way ordinarily used for such pur © 
pose, and was injured by reason of a defect therel § 
due tothe negligence of the master, the questions of © 
negligence and contributory negligence should have 
been submitted to the jury.—DOLPHIN Vv. PLUMLBY, © 
Mass., 45 N. E. Rep. 87. 4 


Ke 

151. MASTER AND SERVANT—Risk of Employment.—A 
railroad company is not liable for the death of a7 
switchman employed in its yards, who was killed 
while coupling cars, by reason of one of the cars being 
out of repair, where it was a part of the duty of switch. 
men in such yards to handle cars out of repair, and the © 
car in question had been marked, in accordance with 
a rule of the company, by acard showing it to bein — 
bad order, which fact was also known to the deceased — 
before he attempted to make the coupling. Under 4 
such circumstances, the danger incident to the hand ~ 
ling of the car was a part ofthe risk assumed by the | 
employee.—GuLF, C. &S. F. Ry. Co. v. Mayo, Tex., 81 © 
S. W. Rep. 659. a 

152. MECHANICS’ LIENS — Amendment of Claim.—Un- © 
der Sanb. & B. Ann. St. § 8320, which provides that a © 
claim for a lien shall contain, among other things, “a ~ 
description of the property affected,” and that it may © 
be amended the same ‘‘as pleadings,” where a claim ig © 
not so defective as to be an absolute nullity, and the ~ 
rights of third persons have not intervened, it may be © 
amended as tothe description, even after the expira- 
tion of the 6 months from the date of the last charge — 
for work or material, within which (section 3318) the © 
claim must be filed.—MarRK PAINE LUMBER OO. ¥. © 
DouGaLass CouNTY Imp. CO., Wis., 68N. W. Rep. 1016. 

153. MECHANIC'S LIEN — Enforcement.—Where the ~ 
wife ratifies and adopts a contract entered into by her © 
husband for the construction of a building on her lof, > 
the lot is subject to a mechanic’s lien therefor.—BUM ~ 
GARTNER V. HALL, Ill., 45 N. E. Rep. 168. 

154, MECHANICS’ LIENS — Property Subject.—The 
owner and mortgagor of a steam saw mill and boiler © 
had repairs made on the boiler without the knowledge 
or consent ofthe mortgagee: Held, thatthe person ~ 
making the repairs was not entitled to a lien as against E 
the interest of the mortgagee, in the absence of ratifi- 
cation by him of the acts of the owner and the claim ~ 
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ant of the lien.—BAKER V. ROBBINS, N. Car., 25 8. E, 
Rep. 876. 

155. MORTGAGE—Pledge of Note.—Where a note valid 
between the parties has been pledged, the pledgee 
may recover from the maker the whole amount of the 
pote.—SEELEY V. WICKSTROM, Neb., 68 N. W. Rep. 1018. 

156. MoORTGAGES—Priority of Liens.—The rules of the 
law mercbant governing the transfer of negotiable 
paper protect bona fide purchasers before due only as 
against equities of latent defenses to the paper itself, 
and do not affect the question of priority between a 
mortgage by which such paperis secured and other 
liens, as to which the purchaser takes only the rights 
of the seller, and such as may be afforded him in addi- 
tion by the registry laws.—BUTLER V. BANK OF Ma- 
ZEPPA, Wis., 68 N. W. Rep. 998. 


157. MORTGAGES — Trustee’s Sale.—The grantee in an 
absolute deed gave an agreement to reconvey on pay- 
ment of his advances. The title was subject to a prior 
trust deed, payment of which the grantee did not as- 
gume. The grantor afterwards informed the grantee 
that he could not pay off this incumbrance, and that 
he elected to abandon the property, andthe grantee 
thereupon bought in the property at trustee’s sale: 
Held, that he acquired a good title thereby, since, 
after the grantor elected to abandon the property, 
there was no longer any confidential relation between 
them.—EASTMAN V. LITTLEFIELD, IIl., 45 N. E. Rep: 
137. 

158. MORTGAGE FORECLOSURE—Growing Crops.—Sale 
by the owner of land of growing crops works a sever- 
ance thereof, so that the purchaser at mortgage sale of 
the land cannot claim them, though the sale of the 
crops is subsequent to maturity of the mortgage debt, 
and at the time of mortgage sale the crops are not even 
approaching maturity.—LOMBARDI Vv. SHERO, Tex., 87 
§. W. Rep. 613. . 

159. MUNICIPAL BONDS—Res Judicata.—A decree up- 
holding the validity of municipal bonds, rendered in a 
suit in which that issue was raised by the pleadings, is 
conclusive in favor of one who intervened in the suit, 
alleging the validity of the bonds.—AUSTIN v. HAMIL- 
Ton County, U.S. C.C. of App., Seventh Circuit, 76 
Fed. Rep. 298. 


160. MUNICIPAL BonpDs—Validity.—A school district 
bond for more than $500, reciting that it fssued pur- 
suant to Sp. Act Feb. 21, 1879, is void, even in the hands 
of an innocent purchaser; it being provided by the act, 
which authorizes bonds: to the amount of $2,000, that 
they shal! be issued “in denominations of not more 
than $500.00 nor less than $50.00."—LIVINGSTON Vv. 
SCHOOL DIST. NO. 7 OF BROOKINGS County, 8. Dak., 69 
N. W. Rep. 15. 

161. MUNICIPAL CORPORATIONS — Abolishing Office— 
Oompensation.—A city incorporated under the gen- 
eral law, under Rev. St. 1879, art. 467, created the office 
of “health and sanitary officer.”” A person was ap- 
pointed tojthe office under such ordinance, which 
made his term concurrent with that of the mayor, 
“unless sooner removed.” During his term such ordi- 
mance was repealed: Held, that the officer was not 


OITy OF PALESTINE V. WEST, Tex., 37S. W. Rep. 783. 


162. MUNICIPAL CORPORATIONS — Contracts with 
Water Companies.—A city of the second class under 
the laws of the State of Kansas has power to contract J 
with a private party forthe construction and opera- 
tion of waterworks, to agree to pay rent for the use of 
hydrants, and to grant to such a party the use of its 
Streets for the purpose of laying pipes to conduct the 
water.—ILLINOIS TRUST & SAVINGS BANK V. CITY OF 
ARKANSAS CiTy, U.S. O. C. of App., Kighth Circuit, 76 
Fed. Rep. 271. 

163. MUNICIPAL CORPORATION — Improvements — As- 


for improvements on a street on which it fronts, 


‘SOLES, Penn., 35 Atl. Rep. 927. 

164. MUNICIPAL CORPORATIONS— Negligence.—A town 
which permits the erection or maintenance ofa wire 
fence across a previously traveled highway, after its 
discontinuance, without barriers or warnings to trav- 
elers, is guilty of negligence, and is liable for an in- 
jury resulting therefrom to one using reasonable care. 
—BILLs Vv. TOWN OF KAUKAUNA, Wis., 68 N. W. Rep. 
992. 
165. MUNICIPAL CORPORATION—Negligence—Defective 
Sidewalks.—A pedestrian is not, asa matter of fact, 
guilty of contributory negligence in walking upon two 
boards, 20 inches wide, laid over an excavation in the 
sidewalk next to a building, in the wall of which there 
was an opening, through which opening the pedes- 
trian fell, into an excavation inside the building; the 
balance of the sidewalk being muddy, and covered in 
places with ice, and it not appearing that the pedes- 
trian was aware of either excavation.—WIGGIN V. CITY 
OF 8ST. Louis, Mo., 378. W. Rep, 528. 

166. MUNICIPAL CORPORATIONS—Ordinances—Licens- 
ing Bawdy Houses.—A charter giving acity power, 
by ordinance, “to prevent and punish the keeping of 
houses of prostitution, and to adopt summary meas- 
ures for the removal or suppression, or license, taxa- 
tion, regulation and inspection of all such establish- 
ments,” does not authorize the city to tax and license 
bawdy houses.—CITY OF SAN ANTONIO V. SCHNEIDER, 
Tex., 378. W. Rep. 767. 

167. MUNICIPAL CORPORATIONS — Power to Abolish 
Office.—A municipal corporation has power to abolish 
an office during the term of an incumbent by a repeal 
of the ordinance creating it, and by the repealing ordi- 
nance to create asimilar office, and provide for the 
immediate election of an officerto fill it; and such 
power is not affected by a provision in the former ordl- 
nance that the incumbent should be removable for 
cause.—DoNaGHY V. Macy, Mass., 45 N. E. Rep. 87. 

168. NATIONAL BANKS—Authority of President — Bor- 
rowing Money.—A vice-president of a national bank, 
who is thé acting president, may, in conformity with 
established custom, without special authority from 
the board of directors, borrow money on behalf of the 
bank from another bank.—CHEMICAL NaT. BANK OF 
NEW YORK V. ARMSTRONG, U. 8. 0. C0.,8. D. (Ohio), 76 
Fed. Rep. 339. 

169. NATIONAL BankKs—Effect of State Laws.—Pub. St. 
Mass. ch. 157, §§ 96,98, which invalidate transfers of 
property made with a view to a preference by any one 
insolvent or in contemplation of insolvency, where 
this fact is known to the transferee, in no way con- 
flicts with Rev. St. U. 8. § 5187, which grants to a na- 
tional bank the right to hold such real estate as ‘‘shall 
be mortgaged to it in good faith by way of security for 
debts previously contracted,” and such as “shall be 
conveyed to it in satisfaction of debts previously con- 
tracted in the course of its dealings;’’ nor does it im- 
pair any function of national banks as instrumentali- 
ties of the federal government. — MCCLELLAN V. CHIP- 
man, U. 8.8. C., 178. C. Rep. 85. 

170. NATIONAL BaNKS—State Courts — Jurisdiction— 
National Banks.—The States courts have jurisdiction 
in actions brought against national banking associa- 
tions to recover the penalty prescribed in section 5198, 
Rev. St. U. 8.; for knowingly taking, receiving, reserv- 
ing, or charging a rate of interest greater than that al- 
lowed by the laws ofthe State in which such an as- 
sociation is located.—_ENDRBS V. FIRST NAT. BANK OF 
BRECKENRIDGE, Minn., 68N. W. Rep. 1092. 

171. NEGLIGENCE — Accident at Street Crossing.— 
Mere failure of a pedestrian to look and listen for ap- 
proaching teams as he passes a crossing at a junction 
of wo streets is not necessarily such negligence as 
will prevent recovery if he isrun over by a passing 
team.—MURPHY Vv. ARMSTRONG TRANSFER CO., Mass., 
45 N. E. Rep. 98. 

172. NEGLIGENCE — Death of Minor — Damages. — 





When a father sues as the administrator of his de- 


rounding property is urban.—CITY OF MCKEESPORT V. 
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ceased gon, who was killed by the neglect of the de- 
fendant, the fact that the death was in part occasioned 
by the contributory carelessness of the father cannot 
be set up in defense of the action. — CONSOLIDATED 
TRACTION Co. Vv. HONE, N. J., 35 Atl. Rep. 899. 


178. NEGLIGENCE—Proximate Cause.—Where defend- 
ant’s negligence was the proximate cause of the injury, 
any negligence on the part of plaintiff which did not 
directly contribute to his injury will not prevent a re- 
covery, but will be. taken in mitigation of damages.— 
SOUTHERN Ry. Co. v. PuGH, Tenn., 378. W. Rep. 555. 


174, NEGOTIABLE INSTRUMENTS—Action by Indorsee. 
—Where an accepted draft is transferred before ma- 
turity as collateral security to an existing debt, the 
transferee is protected against all defenses and equi- 
ties arising between the drawer and indorser after 
such transfer.—TRIGG v. SAXTON, Tenn., 37S. W. Rep. 
567. 

175. NEGOTIABLE INSTRUMENT—Notes—Indorsement. 
—A writing on a note, over one’s signature, reciting 
that, “for yalue received, I hereby transfer my inter- 
est inthe within note,” does not render the assignor 
liable as an indorser, ufter due notice of non-payment. 
—SPENCER V. HALPERN, Ark., 378. W. Rep. 711. 


176. NEGOTIABLE NOTE. — That a note provides for 
payment “in gold coin or its equivalent in currency of 
the United States, at theoption of the holder,” does 
not render uncertain the amount to be paid, or affect 
its negotiability. — WRIGHT V. MORGAN, Tex., 378. W. 
Rep. 627. 

177. NUISANCE—Abatement—Evidence.—In an action 
brought to abate a nuisance caused, as appeared from 
the evidence, by the careless manner in which defend- 
ant handled coal oil in the vicinity of plaintiff’s dwell- 
ing, and to recover damages, it is held that the court 
below erred when it excluded evidence as to whether 
plaintiff had ever complained of the alleged nuisance 
to defendant’s agent or employees—FRIBURK V. STAND- 
ARD OIL Co., Minn., 68 N. W. Rep. 1090. 


178. OFFICE AND OFFICERS — Death of One Elected to 
’ Office.—Where one, elected to an office, dies before 
his term begins, no vacancy is thereby created in the 
office until the end of the term of the existing incum- 
bent; and, if this falls within 30 days of the next proper 
election (section 11, Rev. St.), the vacancy cannot 
be filled by an election thereat.—STATE V. DAHL, Obio, 
45 N. E. Rep. 56. 


179. PARTITION PROCEEDINGS — Fee of Counsel.— 
Where an attorney makes an agreement with the 
plaintiff in partition proceedings, whereby he is to re- 
ceive a certain compensation for his services in the 
matter, he necessarily waives any right he might 
otherwise have had to be awarded compensation by 
the court urder the statute. In such case the contract 
fixes his rights and the measure of the relief to which 
he may be entitled. — YoUNG Vv. STONE, Ohio, 45 N. E. 
Rep. 57. 

180. PARTNERSHIP — Collusive Settlement with One 
Partner.—A collusive settlement between a firm debtor 
and one of the partners, in fraud of the others, does 
not bind the firm, whether such partner had authority 
to collect the debt or not. — LOFTus Vv. Ivy, Tex., 378. 
W. Rep. 766. 

181. PARTNERSHIP — Death of Partner. — Un the dis- 
solution of a partnership by the death of one of its 
members, the possession and control ofthe partner- 
ship assets vest in the surviving partner, who has 
power to dispose of the same. — LINDNER V. ADAMS 
CounTY Bank, Neb., 68 N. W. Rep. 1028. 


182. PAYMENT—Illegal Charges—Recovery— Municipal 
Corporations.—A manufacturing corporation, entirely 
dependent upon the water supplied byacity for its 
supply in operating its factory, may recover the ex- 
cess of the legal rate which it was compelled to pay 
under the threat of having the water turned off.—Sr. 
LOUIS BREWING ASSN. V. CITY OF 8ST. LOUIS, Mo., 378. 
W. Rep. 525. 





183, PLEADING — Abatement — Denial of Corpo; 
Existence.—In an action against the “Grand Lodge of” 
the Brotherhood of Locomotive Firemen,” where sery. 
ice was made upon the officers of a subordinate lodge 

as agents of the grand lodge, a plea in abatement al. © 
leging that the ‘‘Brotherhood Firemen” is not q ~ 
corporation, and has never exercised corporate 
powers, is insufficient as an allegation that the defend. 
ant named in a writ is not a corporation. — GRAND 
LODGE OF BROTHERSOOD OF LOCOMOTIVE FIREMEN y, 
CRAMER, Ill., 45 N. E. Rep. 165. 
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184, PLEADING—Allowing Amendment During Trial— 
In an action against an officer to recover the value of 
property sold on execution against another than 
plaintiff, where the answer denied plaintiff's owner. 
ship, defendant was permitted, during the trial, and 
after plaintiff had proved asale and transfer of the 
property to him from the execution defendant, to © 
amend his answer by alleging that such transfer wag 
fraudulent as to creditors of theseller: Held, that the — 
allowance of such amendment was within the discre- 
tion of the court, under Hill’s Ann. Laws, § 101, au- 
thorizing the allowance of amendments, in furtherance 
of justice, where they do not substantially change the 
cause of action or defense.—DAvVISs Vv. HANNON, Oreg., 
46 Pac. Rep. 785. 


185. PRINCIPAL AND AGENT — Authority to Receive 
Payment.—Ostensible authority to act as agent may 
be conferred if the party to be charged as principal, 
affirmatively or intentionally, or by lack of ordinary ~ 
care, causes or allows third persons to trust and act 
upon such apparent agency.—THOMSON V. SHELTON, ~ 
Neb., 68 N. W. Rep. 1055. ; 


186. PRINCIPAL AND AGENT — Evidence.—As evidence © 
that M was the agent of a corporation, letters to him © 
from §, its vice-president and general manager, direct- ~ 
ing him to placard the buildings in which he was do- ~ 
ing business with the corporation’s name, photographs _ 
showing that they were marked as directed, letter © 
heads and stationery showing that the business was 
conducted with M as agent, and shipping receipts and 
bills of lading all showing the same thing, and seen by % 
8, are admissible.—BERGTHOLDT V. PORTER BROS. CO., ~ 
Cal., 46 Pac. Rep. 738. 


187. PRINCIPAL AND AGENT — Mortgage. — One who 
makes payment to a second person, not the owner ofa 
note, and not in possession of it, of money to be ap- ~ 
plied in payment of the debt thereby evidenced, as- 
sumes the burden of proving that the party to whom 
payment was made was empowered to collect the 
money. — RICHARDS V. WALLER, Neb., 68 N. W. Rep. 
1053. 

188. PRINCIPAL AND AGENT—Power to Warrant Goods 
Sold.—An agent authorized to sell a horse cannot bind © 
his principal by a warranty that the animal is sound, 
inthe absence of express authority or of a usage to 
warrant on such sale —WESTURN V. PAGE, Wis., 68 N. 
W. Rep. 1003. 


189. PRINCIPAL AND AGENT—Scope of Authority—Neg- 
ligence.—Plaintiff was induced by an agent of the de- 
fendant to come from another State, and take service 
in defendant’s coal mine. The agent represented that © 
the mine was free from explosive gas and in every way ~ 
safe. Two or three days after plaintiff began work an © 
explosion occurred, by which he was seriously im ~ 
jured: Held, that the representations made by thé © 
agent touching the condition of the mine were within ~ 
the apparent scope of his authority, and admissible ~ 
against the employer, though made without express 
authority.—GOWEN Vv. BusH, U. 8. ©. C. of App., 
Eighth Circuit, 76 Fed. Rep. 349. 


190. PRINCIPAL AND AGENT — Undisclosed Principal— — 
Ratification.—A person who, knowing that another 
has purchased land as his agent, and has conveyed the © 
same, in like capacity, by general warranty deed, ac- ~ 
cepts the benefits of the transaction, by collecting the 
purchase notes, will be liable tothe grantee, though ~ 
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the latter had no knowledge of any agency when he 
purchased, and though the agent was not, in fact, au- 
thorized to act.—RUTHERFORD v. MONTGOMERY, Tex., 
918. W. Rep. 625. 

191. PRINCIPAL AND SURETY — Release of Surety.—A 
gurety on a contractor’s bond is not relieved from lia- 
bility for the payment of claims for material-men, be- 
cause the contractor was paid at an earlier date than 
fixed by the contract.—KING v. MURPHY, Neb., 68 N. 
W. Rep. 1029. 

192. PRINCIPAL AND SURETY — Release of Surety.— 
When the name of one oftwo sureties inabond has 
peen forged, the other cosurety is not released, though 
he signed inthe belief that the forged signature was 
genuine, ifthe forgery was unknown in the obligee 
when the instrument was delivered and accepted.— 
Kansas Ciry TERRA-COTTA LUMBER CO. V. MURPHY, 
Neb., 68 N. W. Rep. 1030. 


198. PROCESS—Summons—Service.—Under Code § 2830 
(Mill. & V. Code, § 3535), providing that all civil process 
shall be returnable to the first day of the next term if 
gerved five days before such term, or if served within 
the five days shall be returnable to the first day of the 
gucceeding term, a summons served within the five 
days, and returnable on its face to the next term, is not 
invalid, so asto authorize its being quashed and the 
dismissal of the action, but merely requires defendant 
to appear at the second succeeding term.—PADGETT 
y. DUCKTOWN SULPHUR, COPPER & IRON Co., Tenn., 37 
§. W. Rep. 698. 

19. RAILROAD COMPANIES — Construction of Road.— 
Inan action against a railroad company and the re- 
ceiver of such company for the priee of materials fur- 
nished by plaintiff for the construction of the road, 
and to foreclose alien onthe road, plaintiff alleged 
that ithad obtained leave to bring suit, and prayed 
jadgment against the railroad company forthe sum 
named, and to foreclose its lien: Held, that the peti- 
tion showed that plaintiff hadthe right to bring the 
suit.—-COLORADO FUEL & IRON CO. Vv. RIO GRANDE 
SOUTHERN R. Co., Colo., 46 Pac. Rep. 845. 


1%. RAILROAD COMPANIES — Depot Grounds — Injury 
to Trespassing Animals.—Depot grounds of a railroad 
company prima facie include all that part of the right 
of way which is left unfenced between the switches 
and cattle guards, on either side ofthe platform, in- 
cluding the switches and side tracks, and, in the ab- 
sence of evidence showing that they are unreasonable 
inextent, will be deemed the true limits.—MILLs & LE 
CLain LUMBER Co. v. CHICAGO, ST. P.,M. & O. Ry. Co., 
Wis., 68 NN. W. Rep. 996. 


19%. RAILROAD COMPANY — Injuries by Train — Tres- 
passers.—A railroad company is not bound to any act 
or service in anticipation of trespassers on its track, 
nor is the engineer obliged to look out for them; and a 
trespasser venturing upon the track for purposes of 
his own assumes all risks of conditions which may be 
found there, including the operation of engines and 
tars.—SHEEHAN V. ST. PaUuL&D. Ry. Co., U. 8.0.0. 
of App., Seventh Circuit, 76 Fed. Rep. 201. 


- 19]. RAILROAD COMPANY — Negligence.—In case of 
' death of an employee on a regular train, running on 
time, caused by collision with a train “working wild,” 
thecompany is not negligent in failing to notify the 
| Teguiar train of the wild train, orto have arule re- 
quiring such notice; all trainmen being furnished with 
' time cards of regular trains, on which is a rule requir- 
' ing wild trainsto keep out ofthe way, and off the 
| time, of regular trains.—TERRE HavuTE &I1. R. Co. v. 
BECKER, Ind., 45 N. E. Rep. 96. 
| 19. RaILROAD CoMPANIES—Contributory Negligence. 
_—The fact that the mother of decedent, a child two 
| Years of age, permitted the child to play inthe yard 
With other children, from which it wandered onto the 
' tacks of defendant railway company, does not, as a 
Matter of law, show contributory negligence, so as to 
| Prevent a recovery for its death; the testimony show- 
4 ing that the child was only out of sight for a few min- 
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utes.—GREEN V. CHICAGO & W. M. Ry. Co., Mich., 68 
N. W. Rep. 988. . 

199. RAILROAD COMPANY — Negligence — Hidden De- 
fect.—A railroad company is not liable for injuries to 
its employees caused by a car’s hidden defect, of which 
it had no knowledge, and of which it could not have 
known bythe exercise of ordinary care. Where the 
inspection of a car has been performed with ordinary 
care,and a defect then existing has not been discoy- 
ered, the company is not liable for an injury caused 
thereby to an employee, unless it had knowledge of 
such defect.—LOUISVILLE, N. A. & C. Ry. CO. V. BATES, 
Ind., 45 N. E. Rep. 109. 


200. RAILROAD COMPANY — Receivers — Priorities.—A 
claim for car rentals accruing before the appointment 
of receivers is not entitled to priority over the lien of 
a pre-existing mortgage.—-MATHER HUMANE STOCK 
TRANSP. CO. V. ANDERSON, U. 8. CO. C. of App., Seventh 
Circuit, 76 Fed. Rep. 164. 


201. RAILROAD RATES — Control by Congress.—The 
presumption that a rate fixed by congress is reason- 
able cannot be overcome except by some showing as 
to expenses and receipts during an adequate period.— 
ATLANTIC & P. R. OO. V. UNITED STaTES, U.S. D. C.,8. 
D. (Oal.), 76 Fed. Rep. 187. 

202. REMOVAL OF CaUsEs — Separable Oontroversy.— 
In a proceeding to foreclose a mortgage, a defendant, 
who is alleged to be personally liable forthe deficit, 
cannot remove the cause from the State court on the 
ground that the controversy as to his personal liability 
is aseparable one.—LEWIS V. WEIDENFIELD, U. 8. OC. 
C., K. D. (Mich.), 76 Fed. Rep. 145. 

203. REPLEVIN — Judgment Sufficiency.—In replevin 
of merchandise, ajudgment against plaintiff and the 
sureties on the replevin bond must show the value of 
each separate article replevied.—HERDER V. SCHWAB 
CLOTHING Co., Tex., 378. W. Rep. 784. 

204. REPLEVIN — Requisites of Valid Judgment.—In 
replevin, where both parties, by their pleadings, 
claim the right to possession of the property, the 
judgment must be for its return if inthe hands of the 
defeated party, or for its full value where possession 
cannot be had (Civ. Code, § 227); and ajudgment per- 
mitting the party in possession to retain it, and estab- 
lishing a lien thereon in favor of the other party fora 
specified amount, is not responsive to the issues, and 
is unauthorized and void.—HORN V. CITIZENS’ SAVINGS 
& COMMERCIAL BANK OF DENVER, Colo., 46 Pac. Rep. 
838, 

205. SCHOOL BOaRDs — Contracts.—An injunction re- 
straining a person from performing a contract with a 
school board for the removal of a school house will ex- 
cuse such person from performing his contract, in the 
absence of ashowing that the injunction was dissolved 
within such time as made it necessary for him to re- 
sume work.—BURKHARDT V. GEORGIA SCHOOL TP., 8. 
Dak., 69 N. W. Rep. 16. 

206. SCHOOLS — Powers of School Board—Injunction. 
—Under the provisions of Gen, St. § 3046, giving to 
school boards the power to employ and discharge 
teachers, injunction will not lie atthe suitof a tax- 
payer to restrain the discharge ofa teacher with or 
without cause.—SCHOOL Dist. No. 1, PITKIN OOUNTY 
v. Carson, Colo., 46 Pac. Rep. 846. 

207. STATUTE—Ex Post Facto Law—W hat Constitutes. 
—Laws 1898, Act No. 118, § 38, provides that convicts 
who shall have no infractions of the rules of the prison 


4 against them shall be entitled to areduction from their 


sentences according to a certain .scale, with a proviso 
that aconvict who shall be serving a second term in 
said prison shall be entitled to a less favorable reduc- 
tion: Held, that such act is not er post facto asto an 
offense committed after its passage by one who had 
completed a term in the prison before it took effect,— 
In RE MILLER, Mich., 68 N. W. Rep. 990. 

208. STATUTE — Tax on Auction Sales.—Under Code 
Pub. Local Laws, art. 4, §§ 74-80, imposing a duty or 
taxon real estate sold at auction in the city of Balt 
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more, each time any such real estate shall be “struck 
off,” the duty is not collectible on a sale of land under 
a decree of foreclosure, where the purchase money is 
not paid, and a resale becomes necessary ;there being, 
by fair construction, but a single sale.—STATE V. SEC- 
OND NaT. BANK OF HOBOKEN, Md@., 35 Atl. Rep. 889. 

209. TAXATION — Certificate of Payment.—Where a 
deed is executed purporting to convey the title to or 
affecting an interest, legal or equitable, in several 
parcels of real property, and the taxes are paid upon 
one parcel, but are delinquent and unpaid upon the 
other parcels, mandamas will not lie to compel the 
county auditor to indorse upon such deed, over his 
official signature, the words, ‘‘Taxes paid, and trans- 
fer entered.’’—STATE V. WELD, Minn., 68N. W. Rep. 
1068. 

210. TAXATION — Double Assessment.—Held,a tax- 
payer who has been assessed in each oftwo different 
counties for the same personal property cannot ob- 
tain relief under section 1522, Gen. St. 1894, by making 
anex parte application tothe State auditor to deter- 
mine in which county he should be assessed, but he 
should apply to such auditor promptly on notice to 
the proper authorities of each county, or ask the 
auditor to fix a time and place of hearing, and give no- 
tice thereof.—CLARKE V. BOARD OF COM’RS OF STEARNS 
County, Minn., 69 N. W. Rep. 25. 

211. TaXaTION — Exemption — School Lands.—Lands 
purchased and held by a school district solely for sale 
or rent, for the sake of profit, are not exempt from 
taxation as “‘public property used exclusively for pub- 
lic purposes.”—SCHOOL DIST. OF FT. SMITH V. HOWE, 

. Ark., 378. W. Rep. 717. 


212. TaxaTION—License—Recovery of License Fees.— 
The provisions of Or. Code, § 3892, declaring that any 
persons engaged in or carrying on a business for 
which a license is required, without having taken out 
such license, shall on conviction be fined three times 
the amount thereof, cannot be construedjas excluding 
the right of the State to maintain a civil action for the 
recovery of such a license.—STATE V. FLEMING, Ala., 
20 South. Rep. 846. 

218. TAXATION—Railroad Companies.—A provision, 
in the charter of a railroad company, denying te mu- 
nicipal corporations the power to tax its ‘“‘stock,” but 
giving them power to tax ‘‘any property, real or per- 
sonal,” of the company, is in effect, a denial of power 
tojtax the shares of stock in the hands of stockholders. 
—OENTRAL RAILROAD & BANKING CO. V. WRIGHT, U. 8. 
8. C.,178. C. Rep. 80. 


214. TAXaTION—Undervaluation.—When an assessor, 
acting within his jurisdiction, and in good faith, and 
in the exercise of his honest judgment, assesses cer, 
tain property for taxation at less than its actual value- 
such undervaluation will not invalidate the entire as- 
sessment.—SHATTUCK V. SMITH, N. Dak., 69 N. W. Rep. 
5. 

215. Tax TITLES—Lien for Taxes.—The recovery of a 
judgment quieting the title of the holder of a tax 
title as against the life-tenant, does not defeat his 
right to assert his lien for taxes afterwards paid against 
the owners of the reversionary interest, where it does 
not appear by the findings on what grounds the action 
in which the title was quieted was based.—WaTSON V. 
LECKLIDER, Ind., 45 N. E. Rep. 72. 

216. TELEGRAPH COMPANIES—Failure to Deliver Mes- 
sage.—A rule of a telegraph company that it would not 
make free delivery of messages at the place wherea 
message was received, except within a certain distance 
from its office, is no défense to an action for a failure to 
deliver such message, where the rule was not observed, 
and was not known or stated to the sender of the 
message, who paid all that was demanded for its traus- 
mission and delivery, and such delivery was promised 
by the receiving agent.—WESTERN UNION TEL. Co. v. 
ROBINSON, Tenn., 378. W. Rep. 545. 

217. TRESPass—Joint Action—Separate Judgments.— 
In trespass against several joint defendants, on proof 


of separate trespasses committed by each defendant, © 








separate judgments against each are not autborized, 2 
—ASHCRAFT V. KNOBLOCK, Ind., 45 N. E. Rep. 69, 


218. VENDOR AND PURCHASER — Contract of Sale.— 
After negotiations for the sale and purchase of a lot” 
had been continued for some time by letter, the pur.” 
chaser made an offer for a lot of certain dimensions, ~ 
to which the owner answered by offering to accept the 
price for a lot of smaller size, provided they could 
agree on other points. The purchaser then wrote that — a 
he accepted the proposition on the terms and condi. | 
tions stated in a former letter, and requested that a 
deed be executed and sent him. When the deed was 
reeeived it contained conditions to which the pur 7 
chaser refused to accede: Held, that the letters did 
not constitute a contract which the purchaser could — 
specificially enforce.—VIRGINIA HOT SPRINGS Co. wee 
HARRISON, Va., 258. E. Rep. 888. . 

219. VENDOR AND PURCHASER — Enforcement ot 
Vendor’s Lien.—Where a vendor’s lien is reserved ing — 
note given for purchase money, it may be enforced, © 
though the note is barred by limitation.—BaRBER y, — 
HOFFMAN, Tex., 37S. W. Rep. 769. ° ; 


220. WATER COMPANIES—Establishment of Rates.—No _ 
corporation appropriating water under and by virtue © 
of the constitution and laws of California for sale, ~ 
rental, or distribution has the right to exact any sum ~ 
of money or other thing in addition to the legally ea- E 
tablished rates, as a condition upon which it will fur. ~ 
nish to consumers water so appropriated.—LANNINGY, © 
OsBORNE, U.S. 0, 0., 8. D. (Cal.), 76 Fed. Rep. 319. z 

221. WILLs—Conditions in Restraint of Marriseuaa 
condition that, if testator’s widowed daughter marry — 
again, the share bequeathed to her shall go to her con, 
is valid; the rule forbidaing conditions in general re © 
straint of marriage not extending to second marriagets | 
—HERD V.{CATRON, Tenn., 378. W. Rep. 551. 


222. WILLS—Execution—Proof.—An instruction that 4 
alleged undue influence must be ‘“‘proven” by contest © 
ants, to the ‘‘satisfaction” of the jury by a oprepolll : 
erance of the evidence,” is erroneous; the court hay- ~ 
ing also instructed that on preof of the due execution 
and attestation of the will, and of the soundness of 4 
testator’s mind, itis presumed that the will was his % 
free and voluntary act.—MORTON v. HEIDORN, Mo. oT 
8. W. Rep. 504. 

223. WILLS—Meaning of ‘‘Issue’’—Adopted Children, 
—The word “issue,” used in a will, where nothing ap" — 
pears to limit its legal import, includes all descents 
ants, and under the statute of adoption (Pub. Laws 
1866, ch. 627), which gives adopted children the eal <f 
status of descendants, except that they shall not be — 
capable of taking property expressly limited to the 
heirs of the body or bodies of the parents by adoption — 
nor property from their lineal or collateral kindred Ke 
right of representation, an adopted daughter is entitled — 
to a bequest, the use of which is given to her motherby _ 
adoption during her life, the principal to be paid on © 
her death to her“lawful issue.”—HARTWELL V. TEFFT, © 
R. I., 85 Atl. Rep. 882. ; 


224. WILL—Vested Remainder.—After devising to his 
wife a life estate in 40 acres of land, the testator de ~ 
vised the remainder to his son P, “on condition that 
he takes care of my said wife, his mother, and pro 
vides for her a good and comfortable support so long © 
as she “nay live. The testator survived his wife, but © 
no alterations were made in his will:” Held, that P 
took a vested remainder, and not an estate conting- | 
ent on his support of his mother.—GInRICH Vv. GI- 
RICH, Ind., 45 N. E. Rep. 101. 

225. WITNESs—Child.—Error cannot be predicate 
allowing a witness eight or ten years old to testify, the ~ 
court certifying that on his preliminary examination © 
he showed that he understood the obligation of aa” 
oath, and was a competent witness, and the bill of 
exceptions merely showing that on his preliminary 
examination he stated that it was wrong to tell a sto ¥ 
that, if he did, the old buggerman would get him, 
if he got him, would burn him.—Missoouagl1, K. &T. BY. 
Co. OF TEXAS V. JOHNSON, Tex., 378. W. Rep. 771. 
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